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CHATTEL. MORTGAGE 


By Fred. S. Knight 


That a provision of a fire insurance policy covering household and 
personal effects that the entire policy unless otherwise provided by 
agreement indorsed thereon should be void, if the subject of insurance 
be personal property and be or become encumbered by a chattel mortgage, 
was not beaded by a chattel mortgage on the household effects only 
was recently decided by the Kansas City Court of Appeals, in Ransom 

Potomac Insurance Company, 45 South Western (2d) 95; 78 
Insurance Law Journal 1021. 

Plaintiff took out in the defendant, Potomac Insurance Company, 
a fire policy in the sum of $1,500 on household and personal effects. 
The policy contained a provision that unless otherwise provided by 
agreement indorsed thereon or added thereto, the entire policy should 
be void, if the subject of insurance be personal property and be or 
become encumbered by a chattel mortgage. During the term of the 
policy, a fire occurred which resulted in the total loss. of the household 
and personal effects. In its answer to the complaint, the insurer alleged 
that plaintiff had breached the terms of the policy by executing a chattel 
mortgage on the insured property, while the insurance was in force 
and prior to the time loss. Plaintiff’s evidence was to the effect that 
in addition to the household goods which were destroyed, there were 
numerous items of other personal effects such as books, toys, shoes, and 
clothing of the approved value of over $400 which were also destroyed. 
Plaintiff admitted on cross-examination that he had signed a chattel 
mortgage, and there was evidence that such mortgage specifically 
covered described articles of household furniture. There was also 
evidence that personal effects other than the household goods were not 
mentioned or described in the mortgage. The trial court gave judgment 
tor the plaintiff for the full amount in the policy, and the defendant 
insurer appealed. 


the Kansas City Court of Appeals, in affirming the judgment of 


the trial Pegi: stated that the subject of the insurance involved was 
household and personal effects,’ and that if it should hold that the 





chattel mortgage on only the household goods voided the policy, it 
would be in effect reading into the policy a provision that it should be 
void if the subject of insurance “or any part thereof” be or become 
incumbered by a chattel mortgage. We have had decisions holding that 
a breach of the chattel mortgage clause would not void the entire fire 
insurance policy covering both dwelling and furniture, each for separate 
stated amounts, but it remained for the Missouri Court to go even 
further and hold that full recovery might be had where the chattel 
mortgage covers only a part of the insured personal property. 


MISREPRESENTATION OF PRIOR LOSS 


Despite the provision of G. L. c. 175, section 186, that no oral or 
written misrepresentation or warranty made in the negotiation of a 
policy by the insured should be deemed material or defeat or avoid the 
policy or prevent its attaching unless such misrepresentation or warranty 
was made with actual intent to deceive, or unless the matter misrepre- 
sented or made a warranty increased the risk of loss, the Supreme 
Judicial Court of Massachusetts recently held in Kravit v. United 
States Casualty Company, 179 North Eastern 399; 78 Insurance Law 
Journal 1150, that misrepresentation by an insured concerning other 
insurance and prior loss was material to the risk, and prevented recovery 
on the policy. 

In defense of the action against it on a policy of insurance against 
loss by burglary, larceny or theft, the defendant, United States Casualty 
Company pleaded that “by the terms of the policy, the assured agreed 
that the policy should be void if there was fraud or misrepresentation 
or concealment concerning the insurance or any claim thereunder, and 
that in the schedule contained in the policy, the assured stated that no 
burglary, larceny, theft or robbery insurance applied for or carried by 
him had ever been declined or cancelled; that he had not sustained any 
loss nor claimed indemnity for such loss either at the premises described 

or elsewhere within the last five years, and that he had not applied for 

any such insurance. In answer to special questions submitted to them, 
the jury found that these statements were false. The trial court directed 
a verdict for the defendant and reported the case. 

In granting judgment for the defendant, the Supreme Judicial 
Court of Massachusetts held that G. L. c. 175, section 186, did not 
apply when there were inserted in the body of the policy as conditions 
precedent which prevented the policy from attaching matters which 
were naturally necessary for the insurer to know in order intelligently 
to decide whether it would enter into the contract of insurance. The 
court further held that the terms of the policy made the truth of the 
statements involved conditions precedent, and that the statements had 
reference to matters which inevitably affected the decision of an insurer 
whether it would take the risk. 
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LIFE 


PACIFIC MUT. LIFE INS. CO. v. CUNNINGHAM et al. No. 647. 
District Court, 5. D. Florida. Jan. 5, 1932. 
54 Federal Reporter (2d) 927. 
1. INSURANCE. ; ety : Gs : 

Insured’s statements in application for life insurance, in view of language of 
application, held representations as distinguished from warranties, requiring sub- 
stantial truth in representations material to risk. 

Under terms of application for life insurance policy, it was agreed 
that statements therein contained were “complete, true and correct, and 
that the company, so believing them, would rely and act upon them.” 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2, INSURANCE. 

Insured’s false statements in application for life insurance, constituting repre- 
sentations, will not avoid policy, unless insured knew of falsity or was chargeable 
with knowledge thereof. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3. INSURANCE. 

Insured’s false statements in application, material to risk and made with 
knowledge of falsity, will invalidate life policy without further proof of actual 
conscious intent to defraud or deceive. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

4, INSURANCE. 
_ Whether applicant for life insurance has previously suffered from illness con- 
stitutes inquiry material to risk, requiring exercise of good faith. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

5. INSURANCE. 

Power of equity to cancel life insurance policy will not be exercised except in 
clear case. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

6, INSURANCE. 
_ Rescission of life policy because of falsity or inaccuracy of answers to ques- 
tions in application is not favored. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

8. INSURANCE. 

Insurer, seeking to cancel life policies, has burden to show by clear, cogent, 
and convincing proof that insured’s answers to questions in application were ma- 
terlally and knowingly false. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

9 INSURANCE. 


\pplication made part of life policy, having been prepared by insurer, will be 
interpreted most favorably to insured, if such interpretation is necessary and con- 
sistent with language thereof. 

For other cases, see Insurance, Dec. Dig. § 146[3].) 

10. INSURANCE. 

\bsence of intent to deceive by applicant for life policy will not relieve ap- 
plicant of consequences of conscious falsity. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

ll. INSURANCE. 

_ Term “illness,” 
ot ordin 
term. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

12. INSURANCE. 
Meaning of term “illness” within application for life policy is not to be de- 
termined solely on opinions of medical experts. 

(For other cases, see Insurance, Dec. Dig. § 155.) 


within application for life policy must be considered in light 
conception and understanding of term and legal principles defining 
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13. INSURANCE. Pike ; 
Term “illness” within application for life policy means condition interfe 


with applicant’s usual vocation, or ailment affecting soundness of applic 
health. 


ring 
ant’s 


In application for life insurance, insured was asked question as fol- 
lows: “What injuries, or illnesses or treatments by or consultations with 
physicians or practitioners, have you had during last seven years?” In- 
sured answered, “None.” Term “illness” may properly include an ailment 
of less serious character than a disease, and is substantially synonymous 
with sickness. Mere temporary or inconsequential indisposition, which 
does not materially tend to impair health, nor to interfere with the sub- 
ject’s ordinary duties, may not be regarded in law as an “illness.” 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

14. INSURANCE. 

Infrequent tonsil trouble suffered by insured, for which several X-ray therapy 
treatments were taken over period of years, held not “illness” within application 
for life policy. 

Applicant for life insurance was a practicing physician, who had spe- 
cialized in X-ray work. For several years before executing application, he 
suffered from tonsil trouble at infrequent intervals, to relieve which he 
would have a lady assistant in his office give him an X-ray therapy appli- 
cation. Application was given sometimes once in two or three months or 
once in five or six months. During period of three or four years, appli- 
cant received eight applications. Tonsils never became so diseased that ap- 
plicant considered it necessary to have them surgically removed. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

15. INSURANCE. 


Term “practitioner” within application for life policy, means one holding 
himself out as qualified and willing to diagnose cr treat diseases, etc. 

Application for life insurance contained question whether applicant, 
during last seven years, had “consultations with physicians or practitioners,” 
for injuries or illnesses or treatments. To be a “practitioner,” it is not 
necessary that one be a physician in the usual sense of that term. One 
who purports to heal without prescribing drugs may still be a “practitioner.” 
The term “practitioner,” in its broadest meaning, contemplates the per- 
formance of one or more of the following functions, first, to judge the 
nature, character, and symptoms of disease; second, to determine the proper 
remedy; and, third, to administer or prescribe the remedy or treatment 
One who performs none of foregoing functions is not a “practitioner.” 
Apparent purpose of term “practitioner” is to include persons not strictly 
medical doctors, but who purport to diagnose, prescribe, and heal, such as 
osteopaths, chiropractors, Christian Science healers, neuropaths, healers 
by electric or mechanotherapy, and the like. 

(For other cases, see Insurance, Dec. Dig. § 292.) 
16. INSURANCE. 

Lady assistant in office of practicing physician, who gave applicant for life 
insurance X-ray applications, if applications constituted “treatments,” /eld not 
“practitioner” within terms of application. 


A “treatment” by a physician or “practitioner,” as specified in question 
in application for lite insurance, implies medical or surgical treatment or 
something equivalent thereto. Applicant for life insurance, a practicing 
physician, was given X-ray therapy applications by a young woman 
assistant in his office who was regularly employed by him. She was 
accustomed to giving X-ray applications to his patients, but always under 
his direction and supervision. She was not a licensed physician, and 
did not administer X-ray without instructions from him, but she was 
specially trained in her work by him. She neither diagnosed the ailment, 
prescribed the remedy, nor regulated the process of administering !t, but 
her functions were purely vicarious and ministerial in character 
(For other cases, see Insurance, Dec. Dig. § 292.) 


Life] Pacific Mut. Life Ins. Co. v. Cunningham et al. 875 


In Equity. Suit by the Pacific Mutual Life Insurance Company against Les- 
ter Wallace Cunningham and others. 

Decree dismissing the bill. 

Doggett, McCollum, Howell & Doggett, of Jacksonville, Fla., for complainant. 

Baker & Baker and Martin Sack, all of Jacksonville, Fla., for defendants. 

StruM, District Judge. 

This is a suit in equity seeking the cancellation of three life insurance policies, 
issued by complainant to the defendant Cunningham, upon the ground that in his 
written application for the insurance defendant knowingly made material misre- 
presentation of facts. : 

The controversy grows out of the following question and answer in the ap- 
plication for the policies: 

“7, What injuries, or illnesses, or treatments by or consultations with physi- 
cians or practitioners, have you had during last seven years? Give particulars of 
your illness, injury, consultation or treatment. 

“Answer: None.” 

By the terms of the application, it was agreed that statements therein contain- 
ed were “complete, true and correct, and that the company, so believing them, 
would rely and act upon them.” The application is dated November 6, 1928. 

The evidence establishes that Dr. Cunningham is a practicing physician, who 
for twenty years had specialized in X-ray work. For three or four years, or pos- 
sibly longer, prior to March, 1929, Dr. Cunningham was troubled with a “fullness 
of the throat.” In his words, “the right tonsil would give me a little trouble 
* * * early in the morning when I swallowed my throat might feel a little sore.” 
For this condition, he would have a lady assistant in his office give him X-ray 
therapy, “which might be once in two or three months, might be once in five or 
six months.” During said period of three or four years he received eight of such 
X-ray therapies. These were never for more than four minutes at a time, and 
not frequent enough to atrophy the tonsils, nor for any purpose other than to re- 
duce the swelling. The X-ray applications were for the same purpose as an ordi- 
nary person would use a throat gargle to reduce swelling or irritation of the ton- 
sils, and of about the same effect, though the X-ray was more efficient. His ton- 
sils were never so diseased that he considered it necessary to have them surgically 
removed. He was not in any sense ill, but would take the X-ray applications “just 
as he would an aspirin tablet for a headache.” 

These X-ray applications were given “over the right tonsil” by a young woman 
assistant of Dr. Cunningham, regularly employed in his office. She was in a sense 
skilled in doing that work, but not entirely so. She was accustomed to giving the 
same applications to Dr. Cunningham’s patients, but always under his direction 
and supervision. She was not a licensed physician, and did not administer the 
X-ray without instructions from Dr. Cunningham, but she was something more 
than a “mere nurse.” She had been employed by Dr. Cunningham seven or eight 
years, and had been trained by him to give X-ray therapy under his direction and 
supervision, which she was thoroughly competent to do. The method by which 
the X-ray therapy was applied to Dr. Cunningham was, in its technical aspect, es- 
sentially the same as would have been used on any other patient for a like purpose. 

\bout March, 1929, some four months after the application for insurance 
here in question, Dr. Cunningham experienced a more pronounced and tenacious 
condition of fullness in his throat. He consulted other physicians, who discovered 
a cancerous growth upon the vocal cords, which, of course, are in the larynx and 
below the tonsils, for the removal of which growth Dr, Cunningham immediately 
underwent an operation with successful results. 


Medical and other officers of the complainant, as well as medical officers of 
three other reputable insurance companies, testified that in their opinion an ac- 
curate and truthful answer to question No. 7 was material for intelligent con- 
sideration of the risk, and that, had the above-mentioned X-ray therapies been dis- 


closed Cunningham's application would have been rejected by their respective 
companies 


Qt 
Nant ¢ 
eratior 
that it 


r medical specialists, in behalf of the defendant, testified that the malig- 
th upon Dr. Cunningham’s vocal cords, which was the object of the op- 
vas of such a nature that it would manifest itself in a week at most, and 
s impossible for it to have existed for as long as three or four months 





876 The Insurance Law Journal, Vol. 78 [May, 1932 


before becoming apparent, and that there was no relation or connection between 
the malignant growth and Dr. Cunningham’s tonsils, that the X-ray applications 
taken by Dr. Cunningham could not have any effect upon his larynx, and that the 
application of the X-ray to a temporarily swollen tonsil is very ‘similar and prac- 
tically equivalent toa gargle, except that it is more efficient. 

[1, 2] In view of the above-quoted language of the application, the assured’s 
statements therein are representations as distinguished from warranties. Substan- 
tial truth in everything material to the risk is, therefore, requisite. Being repre- 
sentations, the statements will not avoid the policy, even though untrue in fact, 
unless insured knew that they were untrue or was chargeable with such knowledge. 
7Etna L. Ins. Co. v. Moore, 231 U. S. 543, 34 S. Ct. 186, 58 L. Ed. 356, 366; Whar- 
ton v. Attna L. Ins. Co. (C. C. A.) 48 F.(2d) 37; New York Life Ins. Co. v. 
Hunter (C. C. A.) 32 F.(2d) 173; Security Life Ins. Co. v. Brimmer (C. C. A.) 
36 F.(2d) 176; Metropolitan L. Ins. Co. v. Goodman, 10 Ala. App. 446, 65 So. 
449; Alabama Gold L. Ins. Co. v. Johnston, 80 Ala. 467, 2 So. 125, 59 Am. Rep. 
816; Reppond v. Nat. L. Ins. Co., 100 Tex. 519, 101 S. W. 786, 11 L. R. A. (N. 
S.) 981, 15 Ann. Cas. 618. 

[3] False statements material to the risk, however, if known to be untrue by 
the applicant when made, will invalidate the policy without further proof of actual 
conscious intent to defraud or deceive, there. being no statute in Florida, o as 
exists in some states (Mutual Life Ins. Co. v. Hurni [C. C. A.] 260 F. 641), 
rendering such statements inoffensive, unless made with intent to deceive. "Meal 
L. Ins. Co. v. Hilton-Green, 241 ba S. 613, 36 S. Ct. 676, 60 L. Ed. 1202; Moulor 
v. American L. Ins. Co., il U. 335, 345, 4 S. Ct. 466, 28 L. Ed. 447, 450; Phe- 
nix Mutual L. Ins. Co. v. Raddin, 120 U. S. 183, 189, 7 S. Ct. 500, 30 L. Ed. 644, 
646; AEtna Life Ins. Co. v. Moore, 231 U. S. 543, 556, 34 S. Ct. 186, 58 L. Ed. 
356, 365, 366. 

[4] Whether or not an applicant has suffered from an illness in the last past 
seven years is an inquiry material to the risk, in answering which an applicant 
for insurance must exercise good faith toward the company. The relationship de- 
mands fair dealing by both parties. Mutual L. Ins. Co. v. Hilton-Green supra; 
Mutual Life Ins. Co. of New York v. Geleynse, 241 Mich. 659, 217 N. W. 790, 56 
ASE RE eZ. 

[5, 6] The cancellation, however, of an executed contract of insurance is an 
exertion of the most extraordinary power of a court of equity, which will not be 
exercised except in a clear case. Atlantic Delaine Co. v. James, 94 U. S. 207, 24 
L. Ed. 112. Rescission of such contracts by reason of asserted falsity or inaccur- 
acy of answers to questions, even when properly made warranties, are not favored 
in the law. Mutual Ben. L. Ins. Co. v. Lehman, 132 Ala. 640, 32 So. 733. 

[7, 8] Fraud is never presumed. The burden here is upon the compl inant, 
who asserts the fraud, to show “by clear, cogent, convincing and certain proof” 
that defendant’s answer was materially and ar ae false. Northwestern Mu- 
tual L. Ins. Co. Wiggins (C. C. A.) 15 F.(2d) 646 

[9] The application being a part of the policy, and having been prepared by 
the comp er an interpretation thereof will be adopted which is most favorable to 
the insured, if such interpretation be consistent with the language thereof, and if 
eaergtetatin se necessary to determine its meaning. Royal Ins. Co. v. Martin, 
192 U. S. 162, 24 S. Ct. 247, 48 L. Ed. 385; Bennett v. Cosmopolitan F. Ins. Co. 
(C. C. A.) 50 F.(2d) 1017; Wharton v. tna L. Ins. Co. (C. C. A.) 48 F.(2d) 
of. 

Putting aside the word “injuries,” with which we are not here concerned, 
question No. 7 of the application, when analyzed, is of dual aspect, and may be 
thus stated as two questions: (1) “What ‘illnesses’ have you had during the last 
seven years?” (2) “What treatments by or consultations with physicians or prac- 
titioners have you had during the last seven years?” 

First, therefore, do the matters shown in evidence constitute an “illness,” not 
merely in an abstract sense, but within the fair intendment of the question, so a 
to charge defendant with material concealment ? 


[10-12] Whether or not the applicant intended to deceive in answering the 
question is of no moment in this case. Absence of intent to deceive will not re- 
lieve against the Senet of conscious falsity. New York Life Ins. Co. v. 
Fletcher, 117 U. 519, 6 S. Ct. 837, 29 L. Ed. 934; Provident Sav. Life Assur. 
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Soc. v. Hadley (C. C. A.) 102 F. 856, 857. Nevertheless, the purport and scope 
of the question, and what disclosures it would ordinarily and reasonably tend to 
elicit in reply, may be considered upon the issue of falsity vel non. Moreover, for 
the purpose here under consideration, the word “illness” must be considered in the 
light of ordinary conception and understanding of that term as used in applica- 
tions for life insurance, as well as in the light of legal principles defining the 
term, and not in the light of abstract, scientific technical definitions. Nor is the 
matter to be determined solely upon the opinions of medical experts, such as were 
given in evidence here, though the latter will be accorded their appropriate weight. 
Connecticut Mut. L. Ins. Co. v. Union Trust Co., 112 U. S. 250, 257, 5 S. Ct. 119, 
28 L. Ed. 708, 711; Northwestern Mutual L. Ins. Co. v. Wiggins (C. C. A.) 15 
F.(2d) 646; Penn Mutual v. Mechanics’ Savings Bank (C. C. A.) 72 F. 413, 38 
LR. A. Se. 


[13] “Illness” is a term which may properly include an ailment of less serious 
character than a “disease.” Connecticut Mut. L. Ins. Co. v. Union Trust Co., 112 
U. S. 250, 259, 5 S. Ct. 119, 28 L. Ed. 708, 712. “Illness” is substantially sy 1ony- 
mous with “sickness.” Though there is counter authority (see Mutual Life Ins. 
Co. v. Geleynse, 241 Mich. 659, 217 N. W. 790, 56 A. L. R. 702), the substantial 
weight of authority is that the word “illness,” as used in insurance applications, is 
understood as a condition interfering with the subject’s usual vocation, or an 
ailment of such character as to affect the soundness of health of the subject 
involved. Mere temporary or inconsequential indisposition, which does not mater- 
ially tend to impair health, nor to interfere with the subject’s ordinary duties, 
is not regarded in law as an “illness.” Manhattan L. Ins. Co. v. Francisco, 17 
Wall. (84 U. S.) 672, 21 L. Ed. 698; Metropolitan Life Ins. Co. v. Brubaker, 78 
Kan. 146, 96 P. 62, 64, 18 L. R. A. (N. S.) 362, 130 Am. St. Rep. 356, 16 Ann. 
Cas. 267; Prudential Life Ins. Co. v. Sellers, 54 Ind. App. 326, 102 N. E. 894; 
Cole v. Mutual Life Ins. Co., 129 La. 704, 56 So. 645, Ann. Cas. 1913B, 748; 
The Homesteaders v. Stapp (Tex. Civ. App.) 205 S. W. 743; New York L. Ins. 
Co. v. Moats (C. C. A.) 207 F. 481; Miller v. Maryland Cas. Co. (C. C. A.) 
193 F. 343; McClain v. Provident Sav. L. Assur. Soc. (C. C. A.) 110 F. 80; 
3illings v. Metropolitan L. Ins. Co., 70 Vt. 477, 41 A. 516, 518; Gruber v. 
German Aid Soc., 113 Minn. 340, 129 N. W. 581; Schofield’s Adm’x v. Metropoli- 
tan Life, 79 Vt. 161, 64 A. 1107, 8 Ann. Cas. 1152; National L. S. Ins. Co. v. 
Bartlow, 60 Ind. App. 233, 110 N. E. 224. 

Thus, in Northwestern Mutual Life Ins. Co. v. Wiggins (C. C. A.) 15 
F.(2d) 646, it was held that an impoverishment or thinness of the blood, thought 
by insured to be due to the extraction of the teeth, and undisclosed by the 
insured in his application, was not such a misrepresentation as would avoid the 
policy, though insured in fact suffered from myelogenous leukemia, a fatal disease, 
which ultimately caused his death, assured being ignorant that he suffered from 
the said disease, but had taken X-ray treatments upon the advice of his physician. 

The following ailments, or indispositions, have likewise been held not to be 
an “illness,” so as to avoid for misrepresentation life insurance policies in the 
circumstances here presented: 


Sore throat, or small ulcer of the larynx, Cole v. Mutual L. Ins. Co., 129 
La. 704, 56 So. 645, Ann. Cas. 1913B, 748; headaches, muscular pains, and tem- 
porary dyspepsia, Mutual Ben. L. Ins. Co. v. Lehman, 132 Ala. 640, 32 So. 733; 
McClain vy. Provident Sav. L. Assur. Soc. [C. C. A.] 110 F. 80; slight or casual, 
liver trouble, Connecticut Mutual vy. Union Trust, 112 U. S. 250, 5 S. Ct. 119, 
28 L. Ed. 708; Mutual Reserve L. Ass’n v. Ogletree, 77 Miss. 7, 25 So. 869; 
two or three days’ illness with malaria, Goff v. Mutual L. Ins. Co., 131 La. 98, 
99 So. 28; colds, Rawlins v. State, 124 Ga. 31, 52 S. E. 1, 11; Mutual L. Ins. 
Co. v. Hurni (C. C. A.) 260 F. 641; certiorari denied 251 U. S. 556, 40 S. Ct. 
178, 64 L. Ed. 412, though by statute in that case the intent of the assured 
affected the decision; spitting blood, Dreier v. Continental L. Ins. Co. (C. C.) 
24 F. 670; previous operation for chronic appendicitis, Miller v. Maryland Cas. 
Lo. (C. C. A.) 193 F. 343; intoxication, Bankers’ L. Ins. Co. v. Hollister 
(C. C. A.) 33 F.(2d) 72: cold, resulting in temporary organic complications, 
Pool Grand Circle, 18 Cal. App. 457, 123 P. 349, 350; consulting eye specialist 
to have glasses adjusted—accident policy, Ward v. Standard Acc. Ins. Co. 





ae 
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(C. C. A.) 30 F.(2d) 328, 63 A. L. R. 842, where the subject is exhaustively 
annotated. . 

In Missouri State Life Ins. Co. v. Le Fevre (Tex. Civ. App.) 10 S.W.(2d) 
267, wherein the insured, in response to a question similar to this, did not mention 
the three or four times at intervals of some eight months or a year apart that 
X-ray was applied to reduce a swelling in his throat due to bad tonsils, such 
failure was held not to be a false statement fatal to the policy. See, also, 
Wharton v. A&tna L. Ins. Co. (C. C. A.) 48 F.(2d) 37; Mutual Life v. Dodge 
(C. C. A.) 11 F.(2d) 486, 59 A. L. R. 1290, certiorari denied 271 U. S. 677. 
46 S. Ct..629, 70 L. Ed. 1147; Security L. Ins. Co. v. Brimmer (C. C. A.) 36 
F.(2d) 176: New York L. Ins. Co. v. Moats (C. C. A.) 207 F. 481; Cunninghain 
v. Penn Mutual L. Ins. Co., 152 La. 1023, 95 So. 110; Prudential Life Ins. Co. 
v. Sellers, 54 Ind. App. 326, 102 N. E. 894; Mutual Reserve Life Ins. Co. y. 
Dobler (C. C. A.) 137 F. 550. Compare Equitable L. Assur. Soc. vy. Keiper 
(C. C. A.) 165 F. 595, the ailment of the character there involved, hemorrhage 
pancreatitis, being held to be an “illness” as contemplated by this rule, conceal- 
ment of which was fatal to the policy; Adler v. New York Life Ins. Co 
(C. C. A.) 33 F.(2d) 827, holding that failure to report a chronic stomach ail- 
ment was fatal to the policy. 

The facts here are also dissimilar from those in Tutewiler v. Guardian Life 
Co. (C. C. A.) 42 F.(2d) 208, and Equitable Life v. Schwartz (C. C. A.) 42 
F.(2d) 646, which involved diseases of a substantial nature. Nor is this such a 
state of facts as was presented in Manley v. Pacific Mutual (C. C. A.) 35 
F.(2d) 337, wherein the assured falsely concealed the recent existence of “severe 
headaches” accompanied by “mental derangements,” obviously not an inconsequential 
ailment. 

[14] The evidence is undisputed that there was no causal connection between 
the applicant’s tonsil, to which the X-ray was applied, and the cancerous growth 
upon the vocal cords for which the subsequent operation was performed, although 
that fact is not conclusive upon the question of materiality of the answer as 
affecting the risk. Union Indem. Co. v. Dodd (C. C. A.) 21 F.(2d) 709, 712, 
BSNA Aa Ete ee Gardner v. North State Ins. Co. 163 N. C. 367, 79 S. E. 806, 


35 
48 L. R. A. (N. §.) 714, Ann. Cas. 1915B, 652. 
] 


The tonsi affection is not shown to have had any tendency te shorten 
insured’s life, nor to materially impair his health, nor did it interfere with the 
performance of his ordinary, every-day duties. It appears to have been no more 
than a passing, nonacute condition of an inconsequential nature, commonly regarded 
as trivial—more a symptom than an ailment—certainly not an “illness” within 
the fair purview and ordinary understanding of the question. 

Next, ~ to the second aspect of question No. 7, above quoted, relating t 
“treatments by physicians or practitioners” 

[15, 16] It is doubtful whether X-ray applications of the character and fi 
the purpose under consideration are “treatments” within the meaning of the 
question. A “treatment” by a “physician or practitioner,” as specified in this 
question, implies medical or surgical treatment, or something equivalent thereto 
In Missouri State L. Ins. Co. v. Le Fevre (Tex. Civ. App.) 10 S.W.(2d) 271, 
it was strongly inferred that X-ray applic: itions for this purpose were not 
“medical or surgical treatment” within the meaning of such a question. 

Even if it be assumed, without so deciding, that these X-ray applications 
were “treatments” within the meaning of the question, it is clear that the same 
were not treatments by a “physician or practitioner.’ The young lady who ad- 
ministered the application, though “something more than a nurse,” was not a 
physician; the only point in dispute being whether or not she was a “practitioner 
In order to be a “practitioner,” is it not necessary that one be a sipsicinn in the 
usual sense of that term. One who purports to heal without prescribing drugs 
may still be a “practitioner.” Territory v. Newman, 13 N. M. 98, 79 P. 706, 813, 
68 L. R. A. 783. Osteopaths (Mutual Life v. Geleynse, 241 Mich, 659, 217 
N. W. 790, 56 A. L. R. 702), and chiropractors (State v. Barnes, 119 S. C. 213, 
112 S. E. 62), are held to be “practitioners” in the sense here under consideration. 

“Practitioner,” as used in this question, means one who holds himself A 
qualified and willing to diagnose or treat diseases, ailments, and bodily in} 5. 
Otherwise stated, and to give the term its broadest meaning, to be a “practitioner 
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contemplates the performance of one or more of the following functions, first: 
To judge the nature, character, and symptoms of disease; second, to determine 
the proper remedy; and, third, to administer or prescribe the remedy or treat- 
ment. Underwood v. Scott, 43 Kan. 714, 23 P. 942; People v. T. Wah Hing, 79 
Cal. App. 286, 249 P. 229; Beile v. Travelers’ Ass’n, 155 Mo. App. 629, 135 S. W. 
407, One who performs none of those functions is not a practitioner. 

In Frank v. South, 175 Ky. 416, 194 S. W. 375, Ann. Cas. 1918E, 682, a 
nurse who administered anesthetics under the personal direction and supervision 
of a duly licensed surgeon was held not to be engaged in the practice of 
medicine, and therefore not a “practitioner,” within the meaning of the statute 
there involved which defined the practice of medicine substantially as hereinabove 
stated. See, also, Oswald v. Nehls, 233 Ill. 438, 84 N. E. 619; State v. Mylod 
20 R. I. 632, 40 A. 753, 41 L. R. A. 428; People v. Blue Mountain Joe, 129 IIl. 
370, 21 N. E. 923; Nelson v. State, 97 Ala. 79, 12 So. 421. 

The assistant who administered these X-ray applications, whether to Dr. 
Cunningham or to his patients, did not hold herself out as qualified to act, nor 
did she act, upon her own responsibility or initiative, nor according to her own 
judgment. She neither diagnosed the ailment, prescribed the remedy, nor regulated 
the process of administering it. She acted purely as a subordinate aid to Dr. 
Cunningham. Her functions were purely vicarious and ministerial in character, 
whereas the function of a practitioner involves the exercise of an independent 
discretion. See Atlantic L. Ins. Co. v. Stringer (C. C. A.) 28 F.(2d) 665, in 
which it was held that mere mechanical administration by another of a remedy 
which a person cannot administer to himself, but which the subject himself pre- 
scribed, does not constitute “consultation” of a physician. 

The apparent purpose of this word “practitioner” in the application was to 
include persons not strictly medical doctors, but who purport to diagnose, pre- 
scribe, and heal, such as osteopaths, chiropractors, Christian Science healers, 
neuropaths, healers by electric or mechanotherapy, and the like. An assistant per- 
forming the subordinate and nondiscretionary functions here in question is not 
so clearly embraced within the term “practitioner” as to hold the defendant 


guilty of misrepresentation in not disclosing the matters shown in evidence. In its 
ultimate analysis, the situation here is that Dr. Cunningham prescribed, and with 
the ministerial aid of an assistant, administered, to himself what he regarded as a 


simple but effective remedy for a temporary and inconsequential ailment, in no 
sense an illness. 


The matters disclosed by the evidence are not within the fair purport of the 
question. The court, therefore, finds the equities to be with the defendants, and a 
decree will be entered dismissing the bill of complaint, at the cost of complainant. 


SOVEREIGN CAMP W. O. W. v. ROUNSLEY. 6 Div. 864. 
Supreme Court of Alabama. Jan. 14, 1932. 
139 Southern Reporter 90 
1. INSURANCE. 
In action for failure to deliver fraternal benefit certificate before applicant’s 
death, court erred in refusing general charge for defendant on count that un- 


reasonable consumption of time in passing on certificate was proximate cause of 
nondelivery. 


The refusal to give such charge was error where there was nothing 
to show that time consumed between receipt of application and issuing and 
mailing the certificate amounted to negligence, as delay may have been 
caused by desire to further investigate and consider risk, or to congestion 
of work in the home office, especially where undisputed evidence showed 
certificate was issued and reached local agent eleven days before death of 
applicant. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 
2. INSURANCE. 

In action for failure to deliver fraternal benefit certificate before applicant’s 
death, evidence showed such failure was not due to local agent’s negligence. 

The preponderance of the evidence showed that the local agent made 
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several efforts to deliver the certificate or close the transaction, which were 
rejected or declined by the applicant. 


(For other cases, see Insurance, Dec. Dig. § 730%.) 


Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action by Julia P. Rounsley, as administratrix of the estate of Vester E. 
Tyler, deceased, against the Sovereign Camp of the Woodmen of the World. 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

McCollough & McCollough, of Birmingham, and Huey, Welch & Stone, 
Bessemer, for appellant. 

J. C. B. Gwin, of Bessemer, for appellee. 

ANDERSON, C. J. 

This is an action, not upon a benefit certificate, which was never delivered 
and accepted so as to become a binding contract, but for the negligence on the 
part of the defendant’s agents or servants for a failure to issue or deliver the 
certificate before the death of Tyler, the applicant. 

As we view this case, we may pretermit the question as to whether or not 
Tyler had to become a member of the order and pay certain charges as a con- 
dition precedent to entitle him to said certificate for the reason that, if this point 
he considered in his favor, there should not have been a recovery in this case. 

Count 1 is based upon the fact that the policy was issued in ample time to 
have been delivered before the death of said Tyler, but the agent, whose duty 
it was to make the delivery, was guilty of negligence for failing to deliver it 
before the death of said Tyler. 

Count 5 is based upon a negligent delay in passing upon the application as it 
was the agent’s duty to do, “and as a proximate result of said negligence” the 
certificate was not issued and delivered before the death of said Tyler. 

[1] As count 5 is predicated upon a negligent failure to pass upon the applica- 
tion and which was the proximate cause of the nondelivery before the death of 
Tyler, we think the defendant was due the general charge as to this count. In 
the first place, there is nothing to show that the time consumed between the 
receipt of the application and issuing and mailing the certificate amounted to 
negligence, as the delay may have been caused by a desire to further investigate 
and consider the risk, or to a congestion of work in the home office. Second, if 
it be conceded that the delay amounted to negligence, the said negligence was 
not the proximate cause of a failure to deliver the certificate before the death of 
the applicant as charged in said count 5. The undisputed evidence shows that the 
application was passed on and the certificate was issued and reached the local 
camp or clerk June the 29th, eleven days -before the death of the applicant on 
the 10th of July. Moreover, it is questionable if this count states a cause of 
action, as the order did not have to accept the application and issue the policy. 

[2] As to count 1, we think and so hold that the preponderance or great 
weight of the evidence shows that the local clerk, Bowen, made several efforts 
to deliver the certificate or close the transaction, which was rejected or declined 
by Tyler. True, Bowen is dead and could not therefore testify; but the testimony 
of Mrs. Bowen is most positive as to this, and finds corroboration by the sur- 
rounding facts and circumstances; and, while the plaintiff’s evidence may tend 
to contradict her to the extent of preventing the general charge under the 
scintilla rule, it is only negative in character and creates, at best, a weak and 
inconclusive contradiction of Mrs. Bowen. 

The circuit court erred in not giving the general charge for the defendant as 
to count 5 and in réfusing the motion for a new trial, and the judgment is 
reversed and the cause is remanded. 

Reversed and remanded. 

Gardner, Bouldin, and Foster, JJ., concur. 


Oo f 
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LOSLEBEN v. CALIFORNIA STATE LIFE INS. CO. Civ. 
District Court of Appeal, Fourth District, California. Jan. 8, 
6 Pacific Reporter (2d) 1012. 
4, INSURANCE. 
Evidence that insured sustained injury resulting in death authorizing recovery 
of double indemnity in life policy held sufficient as against motion for nonsuit. 
Evidence showed that, shortly before employer left insured, he was in 
apparent good health and going ahead with his work. Upon the employer's 
return, insured was found in great pain. Physician subsequently discovered 
that decedent had twist of the bowel, or volvulus. Testimony of physician 
showed that condition could have been caused by jolt or sudden strain. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Superior Court, Orange County; H. G. Ames, Judge. 

Action by Ida Losleben against the California State Life Insurance Company. 
From judgment entered pursuant to nonsuit, plaintiff appeals. 

Reversed. 

William J. M. Heinz and McFadden & Holden, all of Anaheim, for appellant. 

West & McKinney, of Santa Ana, for 1espondent. 

BARNARD, P. J. 


The plaintiff is the widow of George Phillip Losleben, who held an insurance 
policy issued by the defendant. This policy provided for the payment of $2,500 
in the event of death resulting from natural causes and for an additional $2,500 
“in the event that the death of the insured is caused by bodily injuries effected 
exclusively and wholly by external, violent and accidental means, said death 
occurring within ninety days after the happening of such accident.” The insured 
was employed as a mechanic in a packing louse, and on November 21, 1929, was 
directed by his employer to build a shelf over a workbench, which bench was 
about three feet high. The employer left the building about 3 o'clock on the 
afternoon of that day, leaving the insured engaged in this work. When the em- 
ployer returned about two hours later, he found the insured in great pain and 
sent him home. Doctors were immediately called, an operation was performed, 


and on November 25, 1929, the insured died. The defendant paid the $2,500 


contemplated by the policy for death from a natural cause, but refused to pay 
the additional $2,500. This action followed, and at the close of plaintiff's evidence 
the court granted a motion for a nonsuit. From the ensuing judgment this appeal 
is taken. 

The first point raised by appellant is that the court erred in refusing to 
permit the employer to testify as to certain statements relative to what had 
occurred, made to him by the insured when he returned to the packing house 
and found him suffering, and also in refusing to permit similar testimony by the 
plaintiff as to statements made to her by her husband upon his return home. 
It is urged that these statements were admissible as a part of the res geste. The 
employer had testified that when he returned to the premises he observed that 
part of the work of putting up the shelving had been done, but that the work 
had not been completed; that the insured was not then engaged in the work; 
and that, as he entered, the insured came out of a little storeroom adjoining 
the office and stool in a “doubled up” position. There is no evidence that any 
one else was in the building during the time the employer was gone. 


_. In Heckle v. Southern Pacific Co., 123 Cal. 441, 56 P. 56, 57, the court said: 
“There is no great difficulty in stating the general principles which prevail in 
determining whether, in a given case, certain declarations or acts are parts of 
the res geste. A declaration, to be admissible on that ground, must be an un- 
designed part or incident of the occurrence in question. It must be, in a general 
sense, contemporaneous with the main occurrence; although, in case of a sudden 
accident or attack, the declaration would not be inadmissible merely because the 
blow or collision immediately preceded it. It must be the natural and spontaneous 
outgrowth of the main occurrence, and must exclude the notion of deliberation 
or calculation, or the design to manufacture evidence for future purposes; and, 
if it be a mere narrative of past events, it then is clearly within the category of 
inadmissible hearsay, and must, beyond doubt, be excluded.” 

In Williams v. Southern Pacific Co., 133 Cal. 550, 65 P. 1100, 1102, the court 
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said: “The ruling admitting these declarations was clearly erroneous. It is con- 
tended that they were part of the res geste. * * * Statements are like other 
circumstances when they are part of it, and, if the whole affair cannot be rightly 
understood without them, they are competent. Expressions of persons who are 
actors, made during the occurrence, may generally, but not always, be proved. 
{lf spontaneous and caused by the event, they may nearly always be shown. But 
if afterwards, no matter how shortly afterwards, there is an attempt to explain 
what has happened, or to account for it, or to defend one’s self, or the like, it 
is incompetent and inadmissible as res geste. A narrative, even if given during 
the occurrence, is inadmissible.” 

In Murphy v. Board of Police, 2 Cal. App. 468, 83 P. 577, the court used 
the following language: “The witness was then asked to state what Murphy 
said to him at that time as to what was the matter with him. The question was 
objected to upon the ground that it was hearsay and no part of the res gestz, 
and the court sustained the objection. The ruling was not erroneous. The evidence 
sought to be elicited was purely hearsay. It could not, under well-settled principles 
of evidence, be binding upon defendant. If Murphy had received injuries from the 
men who were seen running away, it would seem that plaintiff could have proven 
it without the evidence of Murphy’s statement of a transaction that had ended 
and been completed. Murphy was not under oath. The defendant was not present. 
The statement was made, if made at all, after Murphy had been injured, if he 
had been injured.” 

[1, 2] Appellant’s cause of action is based upon the theory that her husband 
received internal injuries as the result of falling from or jumping from the 
bench upon which he was working. It appears from the evidence that he had left 
the scene of his work and had gone into an adjoining room, from which he 
emerged when his employer returned. While the appellant was not permitted by 
the trial court to bring out in evidence statements made by the insured as to 
what time he claimed to have been injured, the time element is not controlling, 
and, even if the statements sought to be introduced in evidence were made to 
the employer within a few minutes after the injury occurred, that fact in itself 
does not make such statement admissible as a part of the res geste. Coryell v. 
Clifford F. Reid, Inc. (Cal. App.) 4 P.(2d) 295. Under the authorities prevailing 
in this state, we feel compelled to hold that the court correctly refused to admit 
evidence of these statements by the deceased. See, also, People v. Ah Lee, 60 Cal. 
85; Lissak v. Crocker Estate Co., 119 Cal. 442. 51 P. 688; People v. Wong Ark, 
96 Cal. 125, 30 P. 1115; Boone v. Oakland Transit Co., 139 Cal. 490, 73 P. 243. 

[3] It is next urged that the court erred in refusing to permit a physician 
who attended the insured to testify as to statements made to him by the insured 
as to what caused his injury. It is particularly urged that these statements were 
necessary and useful to the physician in enabling him to diagnose the trouble and 
treat the patient. The physician was allowed to testify as to what the patient told 
him in regard to his condition, in regard to the results of his examination of 
the patient, and in regard to what was found during an operation that followed. 
Objections were sustained, however, to questions attempting to bring out what 
the patient stated to the physician in relation to what had caused the existing 
condition. In our opinion these rulings of the court were correct. It does not 
appear that these statements were necessary to enable the physician to determine 
the condition of the insured, and it does appear that the nature of his trouble 
was determined by the physician from his objective examination of the patient. 
The condition of the patient being known to the physician, the insured’s statement 
as to what had caused the condition was none the less hearsay because of having 
been made to a physician. Turner v. Turner, 187 Cal. 632, 203 P. 109. 

In Jenkin v. Pacific Mutual Life Ins. Co., 131 Cal. 121, 63 P. 180, 181, the 
court said: “The manner in which the wound was inflicted does not appear from 
the evidence, except as it may be inferred from the nature and location of said 
wound. No person is shown to have been present with the insured at the time 
he received the mortal injury; and his statements to the physician and others as 
to how he came to be wounded were—properly we think—stricken out by the 
court on motion of defendant.” . : . 

In 22 Corpus Juris, at page 268, the rule is thus stated: “Narrative state- 


oc 


ments to a physician are to be rejected where they relate to facts not connected 
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with diagnosis and treatment, such as the cause of an illness or injury, the cir- 
cumstances under which an injury was received, or the instrument with which it 
was inflicted, or past sufferings of the patient.” ; , 

[4] Appellant next contends that the court erred in granting a motion for 
a nonsuit; it being insisted that, irrespective of the fact that the various wit- 
nesses were not permitted to testify as to statements made by the deceased as to 
how the injury occurred, there still remained sufficient evidence to make out a 
prima facie case. We think this contention must be sustained. The deceased had 
been working in this packing house for about ten years. His employer testified 
that when he left him on the afternoon in question he appeared to be in perfectly 
good health and was whistling at his work; that in doing his work it was 
necessary for him to climb upon this bench, and in getting down to jump from 
the same; that when he returned he found the deceased suffering extreme pain 
and “doubled up”; that he sent him home and shortly thereafter went over to 
see him; that at that time the insured could not stand up straight; and that 
when he was put to bed he “drew himself up.” The physician who was immedi- 
ately called testified that he examined the insured and found his abdomen very 
much distended and very painful to the touch; that from his examination of the 
patient he could determine how the injury was caused within a certain range of 
possibilities; and that on the same day, November 21, he performed an operation. 
As to what he found, he testified as follows: “I found a condition of peritonitis 
of the abdominal cavity; fluid in the abdomen, and fecal matter; I found a 
perforation of the small intestine in the center, or twist of the bowel, what we 
call a volvulus--that is the technical name for a twist of that character. The 
circulation had been cut off by this twist and that segment of the bowel was 
blue and black, colored in the process of decay.” 

This physician testified that in his opinion this condition was caused by an 
injury. Another physician testified that he saw the insured on November 21; 
that the insured told him that the pain in his abdomen came on acutely that 
afternoon, compelling him to quit work, and that he almost collapsed; that when 
he saw the patient he was in such pain he could not say very much; that he 
held his stomach and complained of the terrible pain; and that he was lying 
down and rolling in pain. This physician testified that in his opinion the death 
of the decedent was caused by acute peritonitis, which was brought on by “the 
volvulus or twist of the bowel,” and that this condition of the patient could be 
caused by “a sudden jolt, or a strain of the bowel wall, probably a sudden jerk 
or jump.” Asked as to what kind of a condition volvulus is, he replied: “It is a 
twist in the bowel, usually occurring in the small bowel, and as soon as that 
takes place vou have your circulation cut off in the bowel adjoining, and that 
bowel immediately becomes weakened, the blood supply is shut off, and, of course, 
immediately we have gas accumulate because the bowel is obstructed and the 
gas accumulates in all the bowel, and the weakened condition in the bowel which 
had been deprived of the circulation is liable to burst or perforate.” 

He then testified that this patient had a volvulus and a perforation of the 
bowel, and that this could be caused either by chronic constipation, by tuberculosis, 
or by a sudden jolt or strain. He then testified that he found no indications that 
this patient suffered from the ailments referred to, and that his bowel and all 
of his abdominal organs were in a healthy condition. Based upon the conditions 
he found, he testified that in his opinion this particular volvulus was caused by a 
strain 

In Jenkins v. Pacific Mutual Life Ins. Co., supra, the court said: “The 
burden is undoubtedly on the plaintiff by the very terms of the contract to show 
that the wound was inflicted accidentally, but it is not necessary, for him to 
make out his case, that he should produce the direct testimony of eye witnesses. 
If the circumstances placed in evidence, and the inferences to be drawn there- 
from, and the presumptions arising thereon, point clearly to an accidental injury, 
the plaintiff has made out a prima facie case, and is entitled to a finding in his 
favor.” 

__In our opinion, this evidence of a man in normal health suddenly stricken, 
with the evidence that the condition in which he was found could have been 
caused by a jolt or sudden strain, taken in connection with the place and cir- 
cumstances in which he was warking, with the absence of the only other things 
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that could be expected to have caused hts condition, and with the natural ip- 
ferences and presumptions that may be drawn from the evidence introduced, was 
sufficient to make out a prima facie case, and that the motion for a nonsuit should 
have been denied. Nor is the result different because the deceased may have been 
injured while doing something he intended to do such as jumping from the benci. 
While he may have intended to jump from the bench, he may have slipped and 
fallen while so doing, and it can hardly be presumed that such slipping or 
falling was an intentional act. Davilla v. Liberty Life Ins. Co. (Cal. App.) 299 
P. 831. We think a question of fact was presented which should have heen passed 
upon by the jury. 

For the reasons given, the judgment is reversed. 

We concur: Marks, J.; Jennings, J. 


CUNNINGHAM et al. v. UNITED ASS’N OF JOURNEYMEN PLUMBERS 
AND STEAM FITTERS OF THE UNITED STATES 
AND CANADA et al. 
Supreme Court of Errors of Connecticut. Feb. 16, 1932. 
158 Atlantic Reporter 807. 
1. INSURANCE. 


Beneficiary association, by issuing to deceased working card stating deceased 
was in good standing, field not to have waived provision preventing recovery for 
death of member not in good standing. ; 

The constitution of such association provided that any member owing 
over the amount of three months’ dues should stand suspended from all 
monetary benefits of his local union, and he should not be entitled to 
such benefits until three months after his reinstatement. Therefore, al- 
though deceased was in arrears for all dues subsequent to April 30th, the 
union’s issuance of quarterly working card on that date to deceased, stat- 
ing deceased was in good standing, was not inconsistent with such pro- 
vision of the constitution, since deceased was in good standing until three 
months after April 30th. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

2. INSURANCE. 

Provision in beneficiary association’s constitution preventing members three 
months in arrears from participating in monetary benefits is self-executing. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

4. INSURANCE. 

Whether beneficiary association’s member in arrears after April 30th was, at 
his death August 26th, over three months in arrears, depended on when dues were 
payable, and not on when they were paid. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

Appeal from Court of Common Pleas, Hartford County; Arthur E. Howard, 
Judge. : 

Action by Katherine Cunningham and another against the United Association 
of Journeymen Plumbers and Steam Fitters of the United States and Canada and 
others to recover a death benefit, brought to the court of common pleas and tried 
to the court. Judgment for plaintiffs, and appeal by the defendants. 

Error, and new trial directed. 

Richard D. O’Connell and Edwin M. Ryan, both of Hartford, for appellants. 

John C. Blackall, of Hartford, for appellees. 


POPOWICZ v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Errors of Connecticut. Feb. 16, 1932. 
158 Atlantic Reporter 885. 
1. INSURANCE. _ ls ; ; 
sreach of either of provisions of policy authorizing declaration of invalidity, 
in case of prior unsound health or pulmonary disease, relieved insurer when sued 
on policy. 
(For other cases, see Insurance, Dec. Dig. § 291[4, 5].) 
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2. INSURANCE. i 

Insurer could resist liability on policy under clause authorizing declaration of 
invalidity, without having expressly declared policy void. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 

3. INSURANCE. 

That insured was ignorant of tubercular condition held not to warrant re- 
covery on life policy providing for invalidity thereof, if insured had pulmonary 
disease. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

4, INSURANCE. 

Examination of insured by insurer’s physician before issuance of policy, and 
favorable report, held not alone waiver of clause limiting recovery in event ot 
prior pulmonary disease. 

Mere examination by the physician and repert of insured’s sound 
health was not a waiver because there was no showing that the physician 
discovered, or ought in exercise of reasonable care to have discovered, 
that insured was suffering from tuberculosis. 

(For other cases, see Insurance, Dec. Dig. § 373[2].) 

3. INSURANCE. 

Plaintiff in action on policy could not take advantage of insurer’s waiver 
without proper pleading. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from Court of Common Pleas, New Haven County; J. Harry Beards- 
ley, Judge. 

\ction by Michael Popowicz, administrator of the estate of Anna Popowicz, 
against the Metropolitan Life Insurance Company, to recover the proceeds of an 
insurance policy. Judgment was entered for plaintiff on trial to the court, and de- 
fendant appeals. 

Error, judgment set aside, and cause remanded. 

Walter E. Monagan, of Waterbury, for appellant. 

William K. Lawlor, of Waterbury, for appellee. 

MALTBIE, C. J. 

{1, 2] The plaintiff sought to recover upon a policy of insurance issued upow 
the life of Anna Popowicz. The defendant claimed a breach of the following pro- 
vision in the policy: “If, (1) the insured is not alive or is not in sound health on 
the date hereof; or if (2) * * * before said date, the insured has had pulmonary 
disease * * * then, in any such case, the company may declare this policy void and 
the liability of the company in the case of any such declaration or in the case of 
any claim under this policy, shall be limited to the return of the premiums paid 
on the policy.” If there was a breach of either or both of these provisions, in the 
absence of some countervailing circumstance, the defendant was not liable. Bar- 
ker vy. Metropolitan Life Ins. Co., 188 Mass. 542, 545, 74 N. E. 945; Packard v. 
Metropolitan Life Ins. Co., 72 N. H. 1, 54 A. 287: Metropolitan Life Ins. Co. v. 
Chappell, 151 Tenn. 299, 309, 269 S. W. 21; Logan v. New York Life Ins. Co., 107 
Wash. 253, 181 P. 906; Murphy v. Metropolitan Life Ins. Co., 106 Minn. 112, 118 
N. W. 355. It was not necessary that it should declare the policy void in order to 
resist liability when sued upon it after the death of the insured. Souza v. Metro- 
politan Life Ins. Co., 270 Mass. 189, 170 N. E. 62; Orsini v. Metropolitan Life 
Ins. Co., 154 A. 201, 9 N. J. Misc. R. 407. 

[3-5] The trial court has found that the insured was not in sound health when 
the policy was issued and at that time had, and for some time before had had, 
pulmonary tuberculosis. Under the facts of this case a good defense to the action 
was established. That the insured did not know she had this disease or had suf- 
fered hefore the issue of the policy from anything more than temporary ailments, 
and hence that she was not guilty of any willful misrepresentation in her applica- 
tion for the policy, even if the finding of the trial court to this effect should be 
sustained, could not avail the plaintiff. The facts that she was examined by a 
physician representing the company before the policy was issued, and that he re- 
ported her to be in sound health, would not in themselves be sufficient to establish 
a waiver of compliance with the conditions in the policy. Such a waiver, if it 
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could exist at all, would have to rest upon the further fact that the physician dis- 
covered, or ought in the exercise of reasonable care to have discovered, that the 
insured was suffering from tuberculosis. But such a situation is not. found. Nor 
could the plaintiff take advantage of it without proper pleading. Goldner y. Po- 
lak, 108 Conn. 534, 537, 143 A. 882. 

There is error, the judgment is set aside, and the case remanded to be prc- 
ceeded with according to law. 
In this opinion the other judges concurred. 


NATIONAL BEN. LIFE INS. CO. v. BROWN. 
Supreme Court of Florida. Nov. 30, 1931. 
139 Southern Reporter 193. 

INSURANCE. 

Plea that beneficiary had no insurable interest in insured’s life such as was 
designated on application should also negative idea of insurable interest in any 
capacity justifying position as beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

Syllabus by the Court. 

1. Where an action is brought against a life insurance company by the 
beneficiary named in the policy, a plea that the beneficiary had no insurable 
interest such as was designated upon the application should also negative the 
idea of an insurable interest in any capacity which would justify the plaintiff's 
position as beneficiary. 

2. When the plaintiff in error in the preparation of the brief in his behalf 
disregards rule 20, effective January, 1931, and fails to comply with its require- 
ments, the case should be dismissed. 

3. Where upon a review of the entire case it does not appear that the al- 
leged errors committed by the trial court did not result in a miscarriage of 
sustice, the judgment will not de disturbed. 

En Banc. 

Error to Circuit Court, Suwannee County; Hal W. Adams, Judge. 

Action by Ansel L. Brown against the National Benefit Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Mack H. Padgett, of Live Oak, for plaintiff in error. 

Greene §S. Johnston, Jr., and John L. Neeley, both of Tallahassee, for de- 
fendant in error. 

E.us, J. 


Ansel L. Brown sued the National Benefit Insurance Company upon a policy 
of life insurance issued by the corporation upon the life of Frank Blackman with 
the plaintiff Ansel L. Brown as beneficiary. The policy was issued in the sum 
of $500, which the company agreed to pay to the beneficiary in the event of 
the death of the insured. The declaration alleges that Blackman died in April, 
1930, and during his last illness the defendant represented to the plaintiff, Brown, 
that, as he was of no blood relation to the insured, Brown could recover noth- 
ing upon the policy in the event of the death of the insured, and by such repre- 
sentation, which is alleged to have been false and with intent to deceive, in- 
duced the plaintiff to accept a return of all premiums paid, and surrender the 
policy for cancellation. The declaration unclearly alleges that Brown demand- 
ed of the insurance company the payment of the amount due on the policy. It 
is inferred from this allegation that the demand was made after Blackman’s 
death; thereupon the insurance company made the false representation to 
Brown and procured from him the policy for cancellation. 

The defendant pleaded, first, that it made no such representations as al- 
leged, but, on the contrary, Brown voluntarily returned the policy for cancella- 
tion pursuant to his own proposition on the refunding to him by the company 
of the premiums paid; second, that Brown is estopped from denying the validity 
of the cancellation of the policy because he did not seek to revive or “keep alive 
the policy”; third, that Brown procured the policy on the life of Blackman by 
fraud by representing himself as guardian to Blackman, which was untrue. 

All three pleas were stricken on motion. Thereupon four pleas were inter- 
posed—the first and third being the general issue and its equivalent; the second 
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averred that Brown had no insurable interest in the life of Blackman, who in 
his application stated that Brown was his guardian, which was untrue but de- 
fendant, relying upon the false representation, issued the policy, discovering that 
the information was untrue as to plaintiff’s relationship to the insured, so in- 
iormed the plaintiff, who requested a return of the premiums and surrendered 
the policy for cancellation; fourth, that plea averred that Blackman, the in- 
sured, “renounced” the contract in his lifetime. 

The fourth plea was stricken, the second was held bad on demurrer, and 
the parties went to trial on the issues, which were that the defendant did not 
issue the policy, that is, did not promise as alleged; and second, that there was 
no fraud perpetrated by false representations or otherwise in obtaining the policy 
for cancellation. 

There was a verdict and judgment for the plaintiff in the sum of $500, and 
the defendant took a writ of error. 

There were many assignments of error. 

There is no pretense at a compliance with rule 20 as it became effective in 
january, 1931. The cause should be dismissed therefore upon that ground. See 
St. Andrews Bay Lumber Co. v. Bernard (Fla.) 135 So. 831, decided at the pres- 
ent term, and in which the rule and its purpose was expressed in an able and 
lucid opinion by Mr. Justice Brown. 

We have, however, examined the record with a view of making a care- 
ful review of the entire case. The judgment is for a greater sum than the ver- 
dict and interest, and seems to have been increased by the allowance of attor- 
ney’s fees, which were fixed by the jury in its verdict, as required by section 
6220, Compiled General Laws 1927. This matter is controlled by the statute 
above cited, which dispenses with the necessity of pleading the liability. There 
was no error in sustaining demurrer to and motions to strike the pleas which 
attempted to set up the defense of a lack of insurable interest in the beneficiary. 
While the contract of insurance provides that the beneficiary must have an in- 
surable interest, and public policy requires it, it is incumbent upon the defense 
to aver that the plaintiff had no insurable interest such as was designated upon 
the application or which would justify his position as beneficiary. 

The plea merely averred that the plaintiff had no insurable interest as 
guardian. It did not exclude the idea of an insurable interest in any other ca- 
pacity which would have answered the requirements of law. 

No error complained of in the assignments of error seems to have resulted 
in a miscarriage of justice. 

So the judgment is affirmed. 

Buford, C. J., and Whitfield, Terrell, and Davis, JJ., concur. 

Brown, J., not participating. 


GUARANTY LIFE INS. CO. v. MARTIN. No. 21739. 
Court of Appeals of Georgia, Division No. 1. Jan. 12, 1932. 


, 162 Southeastern Reporter 288. 
INSURANCE. 
_ Finding that refusal to pay loss was in bad faith held unwarranted, where 
evidence concerning insured’s health when policy was issued conflicted. 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Error from Superior Court, Fulton County; John D. Humphries, Judge. 

Action by Turner Martin against the Guaranty Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

\ffirmed on condition. 

\. T. Walden, of Atlanta, for plaintiff in error. 

Marvin G. Russell, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

Broytes, C. J. 

1. Under the evidence adduced upon the trial, the question whether the insured 
was in sound health at the date of the issuance of the policy of insurance was for 
determination by the jury, and their finding that he was in such health at that date 
(as shown by their verdict) was authorized. See, in this connection, National 


Life, etc., Co. v. Smith, 34 Ga. App. 242 (1), 129 S. E. 113; National Life, etc., 
Co. v. Martin, 35 Ga. App. 1 (2), 132 S. E. 120. 
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2. The insurance company’s defense to this suit was that the policy never took 
effect, because the insured was not in sound health when the policy was. issued. 
Upon the trial, the evidence on this vital issue was conflicting, and would have 
supported a finding in favor of either party. Under these facts, the finding of the 
jury (as shown by their verdict allowing attorney’s fees in addition to the amount 
awarded the plaintiff on the policy), that it was made to appear to them that the 
refusal of the defendant company to pay the loss was in bad faith, was not au- 
thorized by the evidence. However, the evidence supported the verdict with the 
exception of the amount allowed for attorney’s fees. Therefore, if the plaintiff, 
when the remittitur from this court is made the judgment of the lower court, will 
write off from the verdict and judgment the sum of $50 (the amount returned for 
attorney’s fees), the judgment will stand affirmed; otherwise it will be reversed. 

Judgment affirmed on condition. 

Luke, J., concurs. 

Bloodworth, J., absent on account of illness. 





ROBINSON v. NATIONAL LIFE & ACCIDENT INS. CO. No. 21495. 
Court of Appeals of Georgia, Division No. 2. Dec. 21, 1931. 
Rehearing Denied Jan. 18, 1932. 

162 Southeastern Reporter 311. 

INSURANCE. 

Petition which failed to set forth new policy or allege any provision therein 
extending benefits after lapse for nonpayment of premiums held insufficient, not- 
withstanding averment as to original policy. 

The petition alleged that the original policy provided for payment of 
insurance if premiums were paid within one year of death, but it was 
further alleged that new policy was issued on which plaintiff paid pre- 
miums, and there was no allegation that the new policy contained any 
provision extending benefits after lapse. The petition showed on its face 
that the new policy had lapsed for nonpayment of premiums, and plaintiff 
failed either to attach the policy or to set forth its terms. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 


Error from Superior Court, Fulton County; John D. Humphries, Judge. 

Action by Dora Robinson against the National Life & Accident Insurance 
Company. Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Ben C. Williford, of Atlanta, for plaintiff in error. 

Hendrix & Buchanan, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

Jenkins, P. J. e 

In the instant suit on a policy of life insurance, where the petition showed 
on its face that the payment of premiums had been discontinued more than six 
months prior to the death of the insured, and no copy of the policy was attached 
to the petition, and it was not alleged that the particular policy contained a 
provision extending its benefits after a lapse on account of the nonpayment ot 
premiums, and therefore it did not appear that the policy was of force at the 
time of the death of the insured, the court did not err in sustaining the demurrer 
of the defendant. 

Judgment affirmed. 

Stephens and Bell, JJ., concur. 


On Motion for Rehearing. 
Per Curiam. 


By a motion for rehearing, the plaintiff in error contends that the court 
overlooked an averment in the petition to the effect that the policy of life insur- 
ance sued on contained a provision extending its benefits for one year after the 
payment of premiums had been discontinued, and that by reason of this aver- 
ment it was sufficiently alleged, as against general demurrer, that the policy was 
in force at the time of the death of the insured. ae 

The petition alleged that the plaintiff had a son by the name of Ed W illiams 
Walker, on whose life she carried a policy with the defendant company in the 
sum of $216, and that this policy contained a provision that, “if said premiums 
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were paid within one year’s time of the death of said insured and not paid up to 
the date of said death, she would still be entitled to said insurance by reason of 
said paid-in premiums.” It was further alleged however, that on December 4, 
1922, the agents of the defendant company advised her that it would be necessary 
to “revive” the policy she then had, for some reason which was unknown to the 
plaintiff, and that they then issued to her a new policy, No. A-4473261; that, 
when the new policy was issued, the defendant's agents inserted the name of the 
insured as James Roberson, instead of Ed William Walker, telling the plaintiff 
that, as she had married a man named Roberson, they would carry the policy on 
her minor child in that name. It was alleged that plaintiff paid the premiums “on 
said new policy” until November 11, 1928, or thereabouts, and that on June 29, 
1929, the “said insured” died. There was no allegation that the new policy con- 
tained any such provision as that in the old policy, extending its benefits for 
twelve months after the payment of premiums was discontinued. There is no 
allegation that any premiums were paid on the old policy after the date on which 
it was “revived,” to wit, December 4, 1922, and the suit appears to be based 
entirely on the new policy, No. A-4473261. 

While the failure of the plaintiff to attach a copy of the policy sued on to 
the petition might not render the suit subject to general demurrer (Gonackey 
y. General Accident, Fire & Life Assurance Corp., 6 Ga. App. 381, 65 S. E. 53) 
and the failure to attach a copy of the policy or to set forth its terms might be 
excused by reason of the averment that the policy had been delivered to the 
defendant company along with the proofs of death, still the failure either to 
attach the policy, or set forth its terms, or to allege that it contained some 
provision which would continue it of force after the plaintiff had discontinued 
the payment of the premiums, did render the petition subject to general demurrer, 
since it appears from the allegations of the petition that the policy had lapsed, 
for nonpayment of premiums more than six months prior to the death of the 


insured. It was accordingly held that the court did Not err in dismissing the 
plaintiff's petition. 


Rehearing denied. 





MERIWETHER v. METROPOLITAN LIFE INS. CO. No. 21397. 
Court of Appeals of Georgia, Division No. 2. Jan. 18, 1932. 
5 162 Southeastern Reporter 421. 
1. INSURANCE. 
_Only insured’s representative could sue on life policy designating represen- 
iative as beneficiary and probating alteration of terms by agent. 
(For other cases, see Insurance, Dec. Dig. § 624[6].) 
2. INSURANCE. ; 
That divorced wife, after insured’s disappearance, paid premiums on agent’s 


representation that person doing so could recover gave her 


no right to sue on 
policy. 


(For other cases, see Insurance, Dec. Dig. § 624[6].) 
Syllabus by the Court. 


1. Where, although a policy of insurance contained a “ 


facility of payment” 
clause 


, reserving to the insurer the right at its option to make payment to any 
one of several classes, the policy nevertheless designated only the executor or 
administrator of the insured as beneficiary, and provided further that its terms 
ould not be changed or varied “except by a written agreement signed by the 
president or secretary of the company, and therefore that agents, including 
superintendents, deputy superintendents, and assistant superintendents, were not 
authorized and had no power to make, alter, or discharge contracts,” a divorced 
wite of the insured could not establish a right to maintain a suit upon the policy 
by showing that, after the insured had disappeared and his whereabouts were 
unknown, an agent of the company, who dealt with the plaintiff and who col- 
lected the premiums from her, told the plaintiff not to allow the policy to 
lapse, but to keep the premiums paid, and that the person holding the policy 
and paying the premiums “would be entitled to, and the company’ would pay, 
the said insurance after the seven year period of disappearance had elapsed, if 
the person so entitled would make claim for the insurance”; and that the plain- 
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tiff had paid the premiums for more than seven years after the disappearance of 
the insured, and had then complied with the other provisions of the policy as 
to making proof of death and submitting claim for the benefits, as the person 
equitably entitled thereto. 

2. Under the allegations in the present case, only an executor or administra- 
tor of the insured could maintain a suit upon the policy, and the court properly 
dismissed the petition as failing to show any right of action in the plaintiff. 

Error from Superior Court, Fulton County; Edgar E. Pomeroy, Judge. 

Suit by Annie Bell Meriwether against the Metropolitan Life Insurance 
Company. Judgment of the municipal court dismissing the petition was affirm- 
ed by the appellate division and by the superior court on certiorari, and plain- 
tiff brings error. 

Affirmed. 

Annie Bell Meriwether brought suit in the municipal court of Atlanta against 
Metropolitan Life Insurance Company upon an insurance policy issued on De- 
cember 18, 1916, upon the life of one Henry McKenney. The court sustained a 
general demurrer, and dismissed the petition. This judgment being affirmed by 
the appellate division of the municipal court on appeal, and by the superior 
court on certiorari, the plaintiff prosecuted a writ of error to this court. 

The suit was filed in 1929, and, as establishing the death of the insured, the 
plaintiff relied upon presumption, alleging that the insured had been absent 
trom his accustomed place of abode, unheard from, for the space of seven years; 
he having disappeared in June or July, 1921. The policy provided that its pro- 
ceeds should be paid “to the executor or administrator of the insured,” unless 
payment should be made under another provision, as follows: “The company 
may make any payment or grant any nonforfeiture privilege provided herein 
to the insured, husband or wife, or any relative by blood or connection by mar- 
riage of the insured, or to any other person appearing to said company to be 
equitably entitled to the same by reason of having incurred expense of: behalf 
of the insured, or for his or her burial; and the production of a receipt signed 
by either of said persons, or of other proof of such payment or grant of such 
privilege to either of them, shall be conclusive evidence that all claims under 
this policy have been satisfied.” A further provision of the policy was as fol- 
iows: “This policy contains the entire agreement between the company and 
the insured and the holder and owner hereof. Its terms can not be changed 
or its conditions varied, except by a written agreement, signed by the president 
or secretary of the company. Therefore, agents (which term includes also super- 
intendents, deputy superintendents, and assistant superintendents) are not au- 
thorized and have no power to make, alter, or discharge contracts.” 

The petition alleged that the plaintiff was a former wife of the insured, hav- 
ing been divorced from him in May, 1920, but that with the knowledge and 
consent of the defendant she paid the premiums during her marital relations 
with the insured, and had continued to pay the same after her divorce. 

Other allegations were as follows: 

“That shortly after the disappearance of said insured, one T. J. Morgan, the 
agent of the defendant company, who dealt with the plaintiff and who collected 
the premiums from this plaintiff, told said plaintiff not to allow the policy sued 
upon to become delinquent, and always to keep the premiums paid up to date, 
that the person holding the policy and paying the premiums would be entitled 
to and the company would pay the said insurance after the seven year period 
of disappearance had elapsed, if the person so entitled would make claim for 
the insurance. 

“That at various and sundry times after the disappearance of said insured 
the defendant’s agents, to whom plaintiff was paying the said premiums on the 
policy, reassured her that if she would keep up the said premiums on said policy, 
the defendant company would pay her said insurance upon the lapse of said 
period of seven years after the disappearance of said insured and as the one 
entitled to said proceeds. 

“That on or about September or October, 1928, or thereabout, * * * she 
notified the defendant through its agent, one C. C. Wayne, to whom she was 
then paying the premiums on said policy and who had reassured her that upon 
the lapse of the seven year period of the disappearance of said insured the com- 
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pany would pay her the said insurance, that the said seven year period had ex- 
pired and the said agent, acting on behalf of the defendant, advised plaintiff 
that he would have his company, through its search department, make an in- 
vestigation to the end of endeavoring to ascertain the whereabouts or the ex- 
istence of said insured. ; 

“That at some time thereafter the said defendant’s agent, the said Wayne, 
advised plaintiff that the defendant had made an investigation, not only in the 
United States, but in Canada and other countries, through its search depart- 
ment, and had been unable to locate said insured, but that it would be neces- 
sary for the plaintiff to take the matter up with the company in order to collect 
her insurance. ¢ 

“That as a result of said agreements with the said agents, * * * that in con- 
sideration of [plaintiff's] paying the premiums on said policy of insurance the 
company would, upon the lapse of a period of seven years’ disappearance of 
said insured, pay her the insurance due under the policy sued upon, the com- 
pany exercised its option and did treat the plaintiff as equitably entitled to said 
insurance, and accordingly became bound to her for the payment thereof. 

Winfield P. Jones, of Atlanta, for plaintiff in error. , 

Smith, Hammond, Smith & Bloodworth, and Wm. H. Smith, all of Atlanta, 
for defendant in error. 

Bett, J. (after stating the foregoing facts). 

{1, 2] By the written terms of the agreement, the company promised to 
say only the executor or administrator of the insured; in other words, the estate 
of the insured was the designated beneficiary. In such a case, the general rule 
is that even a sole heir at law cannot maintain suit upon the policy, although 
it may be alleged that the estate owed no debts and there was no administra- 
tion. Brown v. Mutual Life Insurance Co., 146 Ga. 123, 90 S. E. 856. In the 
present case there was a provision usually termed a “facility of payment” clause, 
providing that the company might make payment to any one of several classes 
of persons. If this clause were eliminated, it seems clear that the general rule 
as laid down in the Brown Case would be applicable. 


In Ogletree v. Hutchinson, 126 Ga. 454 (2), 55 S. E. 179, the Supreme Court 
held that a stipulation of this kind does not have the effect of making the per- 
son actually receiving the money under the policy the beneficiary thereunder, 
but that it “is merely an appointment, by the parties to the contract, of a per- 
son who may collect the amount due under the policy for the benefit of the 
person ultimately entitled.” So, by the written provisions of the policy under 
consideration, it was enforceable against the company only by an executor or 
administrator of the insured, but with an option or privilege reserved by the 
company to pay some other person, as stated in the policy, should it see fit to 
do so. Cassidy v. Life Insurance Co. of Va., 43 Ga. App. 798, 160 S. E. 549; 
Williard v. Prudential Insurance Co., 276 Pa. 427, 120 A. 461, 28 A. L. R. 1348. 
The clause containing this reservation would not operate to make a person re- 
ceiving payment thereunder an actual beneficiary of the policy, but on receiv- 
ing such voluntary payment he should hold the amount paid “for the benefit of 
the person ultimately entitled thereto.” 


It follows that the oral agreement between the plaintiff and the agent of 
the company that, if she would pay the premiums and keep the policy in force, 
she would be entitled to, and the company would pay her “the said insurance 
after the seven year period of disappearance [of the insured] had elapsed,” 
could have had no other purpose than to alter the written contract so as to 
bind the company to make payment to a particular individual other than the 
executor or administrator, even if it did not attempt an actual change of bene- 
neclary 

Under the statute law of this state, the policy itself, including alterations, 
had to be in writing in order to be valid. Athens Mutual Life Ins. Co. v. Evans, 
132 Ga. 703 (4), 64 S. E. 993. The company might have been estopped to urge 
the invalidity of the supplemental oral agreement if it had been made by a 
duly authorized agent, and if the plaintiff relied thereon to her injury. City 
Fire Insurance Co. v. Carrugi, 41 Ga. 660 (8); Western Assurance Co. v. Wil- 
liams, 94 Ga. 128 (2), 21 S. E. 370; Clay v. Phoenix Insurance Co., 97 Ga. 44 (3), 25 
S. E. 417: Corporation of the Royal Exchange Assurance vy. Franklin, 158 Ga. 
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644 (1 a), 124 S. E. 172, 38 A. L. R. 626. But not so in view of the express lim- 
itations on the power of the agent as contained in the policy, and of which the 
plaintiff had notice; the limitations applying particularly to transactions occurr- 
ing subsequently to the issuance of the policy. Lippman vy. Etna Insurance 
Co., 108 Ga. 391, 33 S. E. 897, 75 Am. St. Rep. 62; Johnson vy. tna Insurance 
Co., 123 Ga. 404 (2), 51 S. E. 339, 107 Am. St. Rep. 92; Athens Mutual Insur- 
ance Co. v. Evans, 132 Ga. 703 (2), 64 S. E. 993; Beasley v. Phoenix Insurance 
Co., 140 Ga. 126, 78 S. E. 722; Davis v. Metropolitan Life Ins. Co., 161 Ga. 568 
(1), 131 S. E. 490, and cases cited. 

The present case involves no question of ratification, since it does not appear 
that the supplemental agreement relied on by the plaintiff was ever brought to 
the knowledge of any agent or officer of the company having authority to act 
in the premises. It is distinguished from the case of Pate v. Insurance Co. of 
Virginia, 19 Ga. App. 597, 91 S. E. 883, in which the policy had designated no 
person as beneficiary, and in which the plaintiff alleged that no administration 
upon the estate was necessary, and that no other person besides herself was 
claiming to be entitled to the fund as beneficiary. The plaintiff here was di- 
vorced from the insured even before making the agreement with the collecting 
agent, and was not an heir and would not have been entitled to administration, 
nor to any portion of the proceeds of the policy independently of such agree- 
ment. Other cases similar to the Pate Case are collected in a note to Williard 
v. Prudential Insurance Co., 276 Pa. 427, 120 A. 461, as reported in 28 A. L. R 
1348, beginning at page 1353. 

Counsel for the plaintiff relies chiefly upon the decision of the Court of 
Appeals of the District of Columbia in LaRaw v. Prudential Insurance Co., 56 
App. D. C. 199, 12 F.(2d) 140, 141, 49 A. L. R. 935, in which an agreement ‘by 
an insurer to pay the proceeds of a policy to a relative of the insured, at the 
expiration of seven years’ absence of the insured, if such relative would keep 
the premiums paid, was held to be a present election, under the facility of pay- 
ment clause, as to the person to whom payment would be made. But in that 
case the plaintiff alleged that all payments of premiums were accepted by the 
company with “full knowledge of the facts in the case.” Indeed, the agent was 
regarded by the court as “a duly authorized agent of the company,” and it may 
be that the decision in that case should be classed with the “many cases in 
other jurisdictions” (New York Life Ins. Co. v. Patten, 151 Ga. 185, 186, 106 S. 
E. 183) which are contrary to the adjudications in this state that a limitation 
wnon the authority of an agent “is valid and binds the insured.” Corporation 
of the Royal Exchange Assurance v. Franklin, 158 Ga. 644 (1), 649, 124 S. E. 
172, 174, 38 A. 1. R. 626. 

Aside from all other considerations, however, we cannot concur in the rea- 
soning in that case to the effect that the agreement did not purport to modify 
and alter the written provisions of the policy. To do so would, as we think, be 
a departure from the spirit and principle of the decisions in this state, of which 
those of the Supreme Court are binding upon this court as precedents. 


The rule of force in this state that all contracts of insurance must be in 
writing is of statutory origin, and, as was said by the Supreme Court in Simon- 
ton v. Liverpool, London & Globe Ins. Co., 51 Ga. 76, 80, “many of the expres- 
sions in the cases, and, indeed, many of the cases themselves, are to be con- 
sidered in view of the fact that the common law did not require such contracts 
to be in writing.” The common-law rule prevails in most of the states, and ap- 
parently this is true of the District of Columbia, since the common law, except 
as modified by statute, is the prevailing system in the district, and an examina- 
tion of the District Code and other statutes relating to the district discloses no 
enactment directly repealing or changing the common-law rule. Code of the 
District of Columbia (1929), T. 5, § 171 et seq.; 32 C. J. 1113, 1115, $$ 209, 210: 
12 ©..-4s 9995-$ Si 3 38: C.. J. T5893 2 ie. 


While the decision in the LaRaw Case, supra, did not appear to turn upon 
any question as to whether the contract was one required to be in writing, !t 
is doubtful if the court could have reached the same conclusion in a legal at- 
inosphere such as exists in this state, resulting in part from the Georgia statute 
upon this subject, and from the many decisions which are inherently predicated 
thereon. 





McEldowney v. Metropolitan Life Ins. Co. 


Judgment affirmed. 
Jenkins, P. J., and Stephens, J., concur. 


McELDOWNEY v. METROPOLITAN LIFE INS. CO. 
OF NEW YORK et al. No. 20671. 
Supreme Court of Illinois. Dec. 17, 1931. 
Rehearing Denied Feb. 3, 1932. 
179 Northeastern Reporter 520. 
1. INSURANCE. 

Evidence held insufficient to establish insured was prevented by beneficiary’s 
fraud from changing beneficiary of life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 

Insured’s administrator could not recover on life policy by merely showing 
application for change of beneficiary from beneficiary to same beneficiary without 
right of revocation was forgery. 

The administrator could not recover by showing that application for 
change of beneficiary was forgery, since equities entitling administrator to 
payment could not be established by merely showing subsequent apparent 
change in beneficiary’s favor was invalid. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Commissioners’ Opinion. 

Error to the First Branch, Appellate Court, First District, on Appeal from 
Superior Court, Cook Cofinty; Denis E. Sullivan, Judge. 

Suit by John E. McEldowney, administrator of the estate of Todd Mosley, 
deceased, against the Metropolitan Life Insurance Company of New York and 
Leola Stringer. To review a judgment of the Appellate Court, reversing a decree 
for complainant and remanding cause with directions, Leola Stringer brings cer- 
tiorari. 

Judgment of Appellate Court affirmed. 

Robert D. Melick, of Chicago, for plaintiff in error. 

A. L. Williams, of Chicago (George H. Sugrue, of Chicago, of counsel), for 
defendants in error. 

Epmunps, C. 

John E. McEldowney, as administrator of the estate of Todd Mosley, filed a 
bill in the superior court of Cook county praying that Mrs. Leola Stringer be en- 
joined from prosecuting against the Metropolitan Life Insurance Company of 
New York a suit at law upon a policy taken out by Mosley, and that the insurance 
company be decreed to pay to Mosley’s estate the amount due under the policy. 
Mrs. Stringer and the insurance company, made parties defendant, filed answers. 
In its answer, the insurance company alleged its willingness to pay the money to 
such person or persons as might be lawfully entitled to receive it. The cause was 
referred to a master, who found that the equities were with Mrs. Stringer, and 
that she was entitled to the proceeds of the policy, less costs. Exceptions to the 
master’s report were sustained by the chancellor. A decree was entered finding 
the equities to be with the complainant and ordering the proceeds of the policy, 
less costs, to be paid to McElIdowney, as administrator. On appeal to the Appellate 
Court for the First District this decree was reversed and the cause was remanded, 
with directions to enter a decree in accordance with the recommendations of the 
master. The cause is here on certiorari. 


The policy was issued at the home office of the insurance company in New 
York on November 9, 1927, and was payable, upon the death of Mosley, to his 
estate. It contained a provision to the effect that the right on the part of the 
insured to change the beneficiary in the manner thereinafter prescribed was re- 
served. The clause relating to such change provides as follows: “When the right 
to change the beneficiary is reserved, and if there be no written assignment of this 
policy on file with the company, the insured may (while this policy is in force) 
designate a new beneficiary, with or without reserving the right of change there- 
after, by filing written notice thereof at the home office of the company, accom- 
panied hy this policy for suitable endorsement. Such change shall take effect upon 
endorsement of the same on this policy by the company.” Upon one portion of 
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the policy there appears the following: “Register of change of beneficiary.—Note: 
No change of beneficiary shall take effect unless endorsed on this policy by the 
company at the home office.” Then follow ruled columns, at the top of which ap- 
pear printed notations, “Date of endorsement,” “New beneficiary designated.” 
“Right of insured to change beneficiary,” and “Endorsed by.” A written endorse- 
ment shown on this portion of the policy indicates that on January 25, 1928, “Leola 
Stringer, niece of the insured,” was designated as new beneficiary; the future right 
to change the beneficiary being reserved. At this time the policy came into the 
possession of Mrs. Stringer. 

Leola Stringer having thus been designated beneficiary, complainant’s bill can- 
not be maintained, unless there was a subsequent change making Mosley’s estate 
the beneficiary. It is contended that such change is admitted by certain allegations 
of Mrs. Stringer’s answer. ‘The allegations of the answer in this connection are. 
that Frances Nelson addressed, or procured some one to address, a letter to the 
insurance company, pretending that said letter was written by Mosley, requesting 
that the beneficiary be changed, and signed Mosley’s name thereto, and that upon 
said alleged request the insurance company mailed to Mosley, at Mrs. Stringer’s 
address, one of its forms of change of beneficiary, to be signed by him and re- 
turned. Assuming that the company did send such a form in the manner admitted, 
it does not follow that a change of beneficiary was thereby effected. The question 
as to when such change can be said to have been accomplished was given thorough 
consideration by this court in Freund vy. Freund, 218 Ill. 189, 75 N. E. 925, 109 Am. 
St. Rep. 283, a case which has been cited and followed in many other jurisdictions. 
That case also presented a controversy in a court of chancery as to who was tho 
beneficiary of an insurance policy. The requirements which the policy there in- 
volved prescribed for changing the beneficiary were, in substance, the same as 
those involved in the present case, and the contract of insurance was made in New 
York, as was the one here. In that case, on June 16, 1902, the assured took his 
policy to the local office of the company in Chicago and left with it there a writ- 
ten form requesting the change. He was given a receipt which indicated that the 
papers were received for transmission to the home office in New York for change 
of beneficiary. The next day he died. The policy and request for change were 
forwarded to New York, arriving there on June 21. No indorsement was made 
on the policy. It was held that no change was effected. Calling attention to the 
provision that a change of beneficiary would take effect upon the indorsement of 
the same by the company on the policy, we said: “This is a plain and clear contract 
between the company and the assured, and we see no reason why the contract is 
not valid and should not be enforced as made.” Answering the argument that 
signing the printed form prepared by the company effected the change, we said: 
“It being only a notice to the company as to the change desired, it cannot be said 
that the mere signing of the written notice by the assured at the branch office ac- 
complished the change.” We also pointed out that, as if to enforce the fact that 
changes were only to take effect by reason of the endorsement, “the provision in 
relation thereto is set forth twice in the policy, once in the affirmative and a sec- 
ond time in the negative.” In the light of the principles laid down in the Freund 
Case, it cannot be said that a change of beneficiary was effected in the case at bar. 


[1] Complainant argues, however, that Leola Stringer cannot urge in a court 
of chancery the failure to effect a change of beneficiary. In support of this argu- 
ment, it is contended that she withheld the policy from Mosley and sequestered 
letters which the company wrote him with regard to the change. Whatever merit 
there might be in this argument if Mosley did, in fact, attempt to change the bene- 
ficiary and if Mrs. Stringer did, in fact, prevent him from complying with the 
provisions of the insurance contract which prescribed the manner of procedure in 
that connection, it must be said that the burden of establishing such facts has not 
been sustained. The record discloses that in March, 1928, Mosley left the home ot 
Mrs. Stringer, 5013 South Parkway, Chicago, where he had been living about a 
year and a half, and went to the home of Frances Nelson, a sister, in St. Louis, 
Mo. He continued to reside in St. Louis until his death, which occurred Septem- 
ber 5, 1928. On April 14, 1928, the following letter was written with a lead pen- 
cil to the insurance company: “Metropolitan Life Insurance Company—I am writ- 
ing to you about my policy I want my policy fix just like I: first sign up for it 
to my estate, my policy no is 4871944 c on a $2500 policy Wabash I would like to 
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get a reply as early as possibly. Back the envelope like this: Mr. Todd Mosley cf. 
Mrs. Frances Nelson South Kinlock Park.” 

The record contains several legible letters written by Mosley himself at or 
about this time. The letter to the insurance company is apparently not in the 
same handwriting as these others. It was admitted during the hearing that Mos- 
ley did not write the letter to the company but that it was, in fact, written by 
Phelma Nelson, daughter of Frances Nelson. No testimony was given by Frances 
cr Phelma Nelson, or Emma White, another sister in St. Louis, nor were their 
depositions taken; but it was stipulated during the hearing that if present they 
would testify that Mosley requested Phelma to write it. On April 26, 1928, the 
insurance company addressed to Mosley, at 4605 Grand boulevard, Chicago, the 
following letter: “In reply to your letter of April 14th we mailed you a form to 
change the beneficiary to your estate and in accordance with your request addres- 
sed you at South Kinlock Park, care of Mrs. Frances Nelson. Our letter has been 
returned by the postal authorities, as they were unable to find you. We are send- 
ing this letter to your former address with a request that it be forwarded, and we 
trust vou will receive it safely.” While this letter was not addressed to Mosley 
at Mrs. Stringer’s street and number, she admitted in her answer that she received 
a letter addressed to Mosley in reply to the communication of April 14. She testi- 
fied that she went to St. Louis and took with her the slip that came in it, also the 
insurance policy, and turned both documents over to Mosley there. That she 
went to St. Louis is conceded. That she turned over the policy and slip to Mosley 
is not directly contradicted. It is impossible to say that complainant has sustained 
the burden of proving that Mosley attempted to change the beneficiary and was 
prevented by Mrs. Stringer’s fraud from doing so. 

[2] A large part of the record is taken up with testimony relating to the por- 
tion of complainant’s bill which alleges that an application for change of benefi- 
ciary from Leola Stringer to Leola Stringer without right of revocation, which 
purported to have been executed by Mosley on May 21, 1928, and witnessed by 
William Anderson, was a forgery. Complainant contended that Mrs. Stringer 
forged hoth these names on the application, and in furtherance of such contention 
offered the opinion of a handwriting expert. Mrs. Stringer and Anderson testified 
that Mosley signed the document in their presence, and a handwriting expert gave 
testimony tending to support their statements. The master found, that Mrs. 
Stringer’s testimony in this connection was probable and worthy of belief. How- 
ever, this matter presents a distinct and independent issue. Mrs. Stringer was the 
admitted beneficiary by virtue of the indorsement of January 25, 1928, and equities 
entitling complainant to payment could not be established by merely showing that 
a subsequent apparent change in Mrs. Stringer’s favor was invalid. On the issue 
of forgery, complainant offered certain documentary evidence in the way of dated 
and undated letters written by Mosley to the insurance company. If these letters 
unmistakably referred to the policy in question in the present suit, they might be 
held to have some bearing on the question as to whether Mrs. Stringer prevented 
him from changing the beneficiary to his estate; but, in view of the fact that one 
of them dated June 13, 1928, is written with regard to another policy altogether, 
they lend no convincing support to complainant’s contention on the issue which 
governs the decision of the case. 

The judgment of the Appellate Court is affirmed. 

Per Curiam. 
‘he foregoing opinion reported by Mr. Commissioner Edmunds is hereby 


adopted as the opinion of the court, and judgment is entered in accordance there- 
with 


1dgment affirmed. 


WESTERN & SOUTHERN LIFE INS. CO. v. SPENCER. 
Appellate Court of Indiana, in Banc. Feb. 25, 1932. 


; 179 Northeastern Reporter 794. 
1. INSURANCE. 
legation that insured and beneficiary performed all conditions under policy 
sufhciently specific (Burns’ Ann. St. 1926, § 394). 
“or other cases, see Insurance, Dec. Dig. § 634[1].) 
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2. INSURANCE. 

Burden of proving that insured was not in sound health at date of policies 
held on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

3. INSURANCE. 

Beneficiary’s reply to defense that insured was not in sound health at date 
of policies held adequately certain and sufficient to avoid answer. 

Reply alleged, in substance, that answers to questions in applications 
were written by insurer’s agent, since insured was unable to read or write: 
that insured accepted agent’s statements that he had written answers cor- 
rectly as true and signed her name by mark; that insured truthfully an- 
swered all questions asked her by agent about past and present physical 
condition, and that she concealed no fact in that respect; that insured’s 
medical examiner found her to be in good health and safely insurable; 
that insurer issued policies and collected premiums with full knowedge 
that insured had been treated for cancer of uterus; and that insured had 
no knowledge of having any disease at time policies were delivered. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

4. INSURANCE. 

Jury’s answers to interrogatories respecting insured’s health held to support 
general verdict for beneficiary. 

Jury’s answers in effect declared that insured, although patient at 
hospital, did not have cancer; that at date and delivery of policies sued 
upon she was in sound health; that when executing applications she did 
not inform insured’s agent that she was suffering from disease; that agent 
was not informed of any such fact; and that insurer did not acquire 
knowledge of any such fact before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

Appeal from Clark Circuit Court; Geo. C. Kopp, Judge. 

Suit by Bessie Spencer against the Western & Southern Life Insurance Com- 
pany. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Bruce & Bullitt, of Louisville, Ky., for appellant. 

James W. Fortune, of Jeffersonville, for appellee. 

Woop, P. J. 

Appellee, as beneficiary, brought suit against appellant for money alleged to 
be due her upon two policies of life insurance issued by appellant upon the life 
of one Louise Humes. The complaint was in two paragraphs. Each policy was 
the same, except as to number and date of issuing. The allegations of each 
paragraph of complaint, except as to the number and date of issue, was sub- 
stantially as follows: That appellant was an insurance corporation organized in 
the state of Ohio, was operating an insurance business under the laws of Indiana 
and engaged in that business in Clark county, Ind.; that on July 18, 1927, ap- 
pellant, in consideration of a cash premium and weekly payments to be made, 
issued a policy of insurance to Louise Humes, a_copy of which policy was made 
an exhibit to the complaint; that on July 25, 1927, she- authorized appellant to 
pay the amount of insurance due under the policy to appellee, a copy of said 
authorization was made an exhibit to the complaint; that the premiums were 
paid to and including the week of October 15, 1928, at which time Louise Humes 
died; that on October 16, 1928, and more than twenty days before bringing thi 
suit, appellee furnished proofs of death as required by the policy: that the said 
Louise Humes and appellee had performed all the conditions by them to he 
performed under the terms of said policy; that appellant had failed to perform 
the conditions imposed upon it: that, by reason of said facts, there was due 
appellee the sum of $500, with 6 per cent. interest from October 16, 1928; that 
same was unpaid. Appellant filed separate motions to make each paragraph ot! 
complaint more specific by stating whether Louise Humes was in sound health 
on the date and delivery of the policy, which were overruled. Separate demurrers 
for insufficiency of facts were addressed tc each paragraph of complaint, these 
were overruled. Appellant filed an answer in general denial, also an amended 
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second paragraph of answer, to each paragraph of complaint. The facts alleged 
in both of them were substantially as follows: That the policy sued upon con- 
tained the following condition precedent. “No obligation is assumed by the com- 
pany unless on the date and delivery thereof the insured is alive and in sound 
health”; that at that time the insured was not in sound health, but was suffering 
from cancer of the uterus: that from May 5 to 24, 1927, she had been a patient 
in a hospital for treatment for that disease; that insured died on October 15, 
1928: that appellant thereafter learned that insured was not in sound health on 
the date and delivery of the policy, and in December, 1928, refused to pay said 
policy because of failure to comply with said condition precedent; that on Decem- 
ber 27, 1928, appellee brought suit in the Clark circuit court against appellant on 
said policy; that appellant elected to avoid said policy because of failure of 
insured to comply with the terms thereof, tendered to appellee the premium and 
interest thereon which was refused; paid same into the clerk of the Clark circuit 
court where it had since remained; that thereafter on March 26, 1929, and 
within two years after the date and delivery of the policy of insurance sued 
upon, appellant filed its answers to the amended complaint in said cause, a copy 
of this answer containing practically the same facts above stated was set out; 
that said answer was not withdrawn or stricken from said cause, but remained 
on file until appellee dismissed said action without prejudice in October, 1929; 
that the complaint in the present cause was on the same policy stated in the 
cause formerly dismissed. To each of these special paragraphs of answer appellee 
filed a reply in general denial. She also filed an amended second paragraph of 
reply to appellants’ amended second paragraph of answer to appellee’s first para- 
graph of complaint, and an amended paragraph of reply to appellant's amended 
paragraph cf answer to appellee’s second paragraph of complaint. These special 
paragraphs of reply were quite similar and alleged facts substantially as follows: 
That appellee admitted that the insured had a policy of insurance in appellant 
company; that, before said policy was issued, insured answered certain questions 
contained in appellant’s application for insurance dated July 15, 1927 (which is 
made an exhibit), propounded to her by an agent of appellant, which answers 
were supposed to be written in the application by such agent at the time of its 
execution; that insured was informed by appellant’s agent that as a matter of 
form she would be required to make written application for insurance and to 
answer questions in the application; that said agent being famaliar with such 
matters would fill out the application and write the answers to questions therein; 
that said agent did write the answers, without the insured having knowledge what 
the answers contained; that thereafter said agent presented the application to 
insured for her signature, informing her that he had written the answers to 
questions correctly, as stated by insured, that she, being unable to read or write, 
accepted the agent’s statement as true and signed her name by mark to the 
application without knowing its contents or having it read or explained to her 
by the agent: that insured truthfully answered all questions asked her by said 
agent about her past and present physical condition, her past sickness, her having 
been in a hospital, the times she had been treated by physicians, and what they 
told her was the matter with her; that she did not conceal any fact known to 
her concerning her past or present physical condition, or that she had been in a 
hospital; that said agent announced that insured was a good risk; that said ap- 
plication was referred to appellant’s medical examiner; that she answered all 
questions propounded by him truthfully; that on July 15, 1927, he examined 
insured, found her to be in good health and safely insurable, and on said day 
appellant issued to insured the policy of insurance sued upon in appellee’s com- 
plaint; that the insured understood that appellant’s agent had written the answers 
the questions in the application truthfully as given him by her; that neither 
insured or appellee had any knowledge to the contrary until the filing of 
appellant’s answer; that the appellant issued the policy and collected premiums 
thereon until death of the insured, with full knowledge that she had been in a 
hospital prior to making application for same, and that she had been treated for 
of the uterus; that appellant thereby waived any objections to acceptance 

insured by reason of any false answers given in the application for said 
_ and was estopped to set up such matter as a defense; that she had no 
edge of having any disease at the time the policy was delivered. Motions 
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to make each of those special paragraphs of reply more specific were overruled. 
Demurrers for insufficient facts were overruled. Upon the issues as thus out- 
lined the cause was submitted to a jury for trial, a verdict was returned for the 
appellee on both paragraphs of complaint, motion for a new trial was overruled, 
judgment was rendered on the verdict for appellee. 

The several rulings above indicated are each challenged by appellant's assign- 
ment of error and are relied on for reversal. 


[1] The first four assignments of error question the ruling of the trial court 
on appellant’s motions to make each paragraph of complaint more specific and its 
demurrers for sufficiency of facts. Section 394, Burns’ 1926, provides that: “In 
pleading the performance of a condition precedent in a contract, it shall be sut- 
ficient to allege generally that the party performed all the conditions of his part. 
If the allegation be denied, the facts showing a performance must be proved on 
the trial.” An allegation of performance substantially as set forth in the above 
section of our Code of Civil Procedure has been held sufficient by our courts in 
actions on insurance policies. Continental Life Ins. Co. v. Kessler (1882) 84 
Ind. 310; Louisville Underwriters v. Durland et al. (1890) 123 Ind. 544, 24 N. E. 
221, 7 L. R. A. 399; Modern Woodmen v. Noyes (1902) 158 Ind. 503, 64 N. E. 
21; Fireman’s Fund Insurance Co. v. Finkelstein (1905) 164 Ind. 376, 73 N. E. 
814; Fletcher Savings & Trust Co. v. American Surety Co. (1931 Ind. Ap 

N. 


ae N. E. 247; Supreme Tent, etc. v. Ethridge (1909) 43 Ind. App. 475, 87 
1049. 


Complaint is made of the action of the court in overruling appellant's motions 
to make appellee’s special paragraphs of reply to appellant's two special para- 
graphs of answer more specific and in overruling appellant’s demurrers to the 
same paragraphs of reply. In its second paragraph of answer, as heretofore set 
out, appellant alleged that the two policies of insurance sued upon contained the 
following condition precedent, namely, “No obligation is assumed by the company 
unless on the date and delivery hereof the insured is alive and in sound health,” 
that she was not in sound health at the date and delivery of the policy, and ap- 
pellant therefore elected to avoid it. 

[2, 3] The burden of proving the facts pleaded in these paragraphs of 
answer was an appellant. John Hancock Mutual Life Ins. Co. v. Daly (1878) 
65 Ind. 6; National Benefit Association of Indianapolis v. Grauman (1886) 107 
Ind. 288, 7 N. E. 233; Louisville Underwriters vy. Durland; Modern Woodmen 
v. Noyes, supra. The replies to which the motions and demurrers were directed 
were pleaded in avoidance of the new matter contained in the answers. The facts 
therein pleaded, if proven, were set out with adequate certainty and sufficiency to 
avoid the answers. “The material fact is, did the assured disclose the truth at or 
before the making of the application, or did he deceive appellant with a false- 
hood? The precise formula of words used or the precise hour of disclosure is 
not material.” Germania Life Insurance Co. v. Lunkenheimer (1891) 127 Ind. 
536, 26 N. E. 1082, 1085; Michigan Mut. Life Insurance Co. v. Leon (1894) 138 
Ind. 636, 37 N. E. 584; Stenger v. Metropolitan Life Insurance Co. (1919) 77 
Ind. App. 523, 123 N. E. 418; Western & Southern Life Insurance Co. v. Ross 
(1930) 91 Ind. App. 552, 171 N. E. 212. 


[4] The last error assigned is the overruling of appellant’s motion for a new 
trial. Among the causes assigned for a new trial and discussed by appellant in 
its brief are the following: The verdict of the jury is not sustained by sufficient 
evidence, the verdict of the jury is contrary to law, the assessment of the amount 
of recovery is too large, the refusal of the court to instruct the jury to return 
a verdict for appellant at the close of appellee’s evidence, and refusal of the 
court to instruct the jury to return a verdict for appellant at the close of all the 
evidence. We will discuss them together. There was no error committed by the 
court in overruling the motion for any of the above causes. There was ample 
evidence to entitle the cause to go to the jury. At the request of appellants the 
court submitted interrogatories to the jury to be answered and returned into 
court in the event it agreed upon a general verdict. From the answers made by 
the jury to these interrogatories the following facts can be summarized : That 
Louise Humes was a patient at the Clark County Memorial Hospital; that she 


did not receive radium treatment for cancer of the uterus while there; that she 
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did not die of that disease; that while in the hospital she was not suffering from 
such disease which at the time had developed to an incurable stage; that she did 
not have cancer; that at the date and delivery of both policies sued upon she 
was in sound health; that at the time she executed the applications for insurance 
she did not inform agents of appellant that she was suffering from said disease; 
that said agents were not informed of any such fact; and that appellant did not 
acquire knowledge of any such fact before her death. The evidence supports the 
answers to these interrogatories. These answers are not in irreconcilable conflict 
with, but support the general verdict of the jury. Appellant did not file a motion 
for judgment on the interrogatories non obstante veredicto. __ ; 

[5] The insured was furnished with receipt books in which the payment of 
premiums was entered. When proofs of death were made by appellee, upon request 
of appellant, these receipt books were delivered to it, and were in its possession 
at the time of the trial. At the trial witnesses were permitted to testify to the 
fact that all premiums due were paid at the time of insured’s death. Objection 
was made to this evidence on the ground that the witnesses were testifying to the 
contents of a written instrument; that the receipt books were the best evidence; 
but their absence had not been accounted for and no notice had been served 
upon appellant to produce them for the trial; that therefore no foundation had 
been laid for secondary evidence of their contents. If appellant was in position to 
interpose this objection, it was not tenable. The witnesses were not asked to 
testify to the contents of the receipt books, they were only asked to and did 
testify to a fact within their own knowledge. This was not error. 

[6, 7] Appellant predicates error upon the refusal of the court to permit 
certain doctors, who treated Louise Humes in their professional capacity, to 
testify regarding facts which they learned concerning her health while thus 
engaged. In the application for the policy sued upon in appellee’s second paragraph 
of complaint, the insured waived the privileged character of all information 
whenever and however acquired, concerning her state of health. This waiver was 
not contained in the application for the policy sued upon in the first paragraph 
of complaint. The questions propounded to the witnesses and the offers to prove 
were not limited to the second paragraph of complaint, but were addressed to the 
first paragraph of complaint also, which was on a policy to which the waiver 
did not apply. While this evidence might have been competent as applied to the 
second paragraph of complaint, it was not competent as applied to the first para- 
graph of complaint. “When competent and incompetent evidence is blended together 
and offered as a whole, it is not error to sustain an objection to the whole.” 
Jose v. Hunter (1913) 60 Ind. App. 569, 103 N. E. 392, 398, 852: Lake Erie & 
Western R. R. Co. v. Howarth (1919) 73 Ind. App. 454, 124 N. E. 687, 127 
N. E. 804. 

Several causes for a new trial are based upon the giving of certain instruc- 
tions which were tendered by appellee. At the request of appellant the court gave 
to the jury twenty-five instructions, while of the instructions tendered by appellee 
the court gave seventeen to the jury. We have given consideration to all the in- 
structions given in the cause at the request of both parties, and, while the state- 
ments contained in some of them may not be commended without reservation, 
taken as a whole, they fully and completely stated the law on every phase of the 
case in such manner that the jury was evidently not misled or confused to the 
prejudice or injury of appellant. 

Finding no error the judgment is affirmed. 


VAN ROSS v. METROPOLITAN LIFE INS. CO. No. 30190. 
Supreme Court of Kansas. Jan. 30, 1932. 
7 Pacific Reporter (2d) 41. 


l. INSURANCE. 

Ac : . ; : ‘ . 
, ‘here insurer in action on life policy alleged falsity of statements in applica- 
tion, beneficiary may properly reply, alleging truthful answers were given but agent 
tailed to enter same as given, and evidence in support thereof is relevant. 

(Vor other cases, see Insurance, Dec. Dig. §§ 641[2], 664.) 
2. INSURANCE. 

Life insurance agent, in making out application, acts as insurer’s agent. 

other cases, see Insurance, Dec. Dig. § 397[7].) ee 
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3. INSURANCE. : 
Where applicant for life insurance truthfully answers questions in application 
insurer cannot generally take advantage of false answers entered by agent. 
(For other cases, see Insurance, Dec. Dig. § 379[1].) 
4. INSURANCE. — ; 
Whether insured was in sound health at date of life policy is question of act- 
ual fact, unless waived by insurer. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
5. INSURANCE. : } ioe? 
In action on life policy, instructions relating to sound health of insured at 
date of policy held not erroneous. 
(For other cases, see Insurance, Dec. Dig. § 669[7].) 
6. INSURANCE. 
Finding that insured was in sound health at date of life policy, necessarily 
cluded in general verdict for beneficiary, held supported by evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Syllabus by the Court. 

1. In an action upon a life insurance policy, where the company seeks to avoid 
lability under the policy by alleging in its answer the falsity of the answers given 
by the insured in his application, the plaintiff may properly reply, admitting the 
application is as made by the agent, but that he gave truthful answers to the 
agent, which the agent failed to enter as given, and evidence offered in support of 
such reply is relevant. 

2. A life insurance agent in making out an application for insurance acts as 
the agent of the insurance company and not of the applicant, and, if the applicant 
makes proper and truthful answers to the questions propounded, the company 
cannot generally take advantage of false answers entered by the agent contrary to 
the facts as stated by the applicant. 

3. Where the specific provision of a life insurance policy makes sound health 
at the date of the policy a condition precedent to recovery, it is in the nature of 
an independent contract between the company and the insured, regardless of any 
incidents in connection with the application, and it makes the question of sound 
health one of actual fact, unless waived by proper officers of the company. 

4. The instructions given on the subject of sound health considered and held 
to substantially follow the definition thereof given and approved by this court, 
and further held that there was sufficient evidence in the case within the terms of 
such definition to support the finding of sound health necessarily included in the 
general verdict for plaintiff. 

Appeal from District Court, Montgomery County; J. W. Holdren, Judge. 

\ction by F. Y. Van Ross, administratrix of the estate of Walter Williams, 
deceased, against the Metropolitan Life Insurance Company. Judgment for the 
plaintiff, and the defendant appeals. 

Affirmed. 

Le Roy A. Lincoln, of New York City, and Chester Stevens, of Independence, 
for appellant. 

W. N. Banks, O. L. 
appellee. 

Hvutcuison, J. 3 : 

This appeal is by the defendant life insurance company from a judgment rend- 
ered against it upon an industrial insurance policy for $500 in an action brought by 
the administratrix of the estate of the insured. It involves mainly the defenses 
of the company based upon misrepresentations of the insured in the application, 
and those based upon a breach of conditions appearing in the policy itself, and 
also additional questions as to the pleadings, the admission of evidence, the suffi- 
ciency thereof, the giving and refusal of instructions, and the overruling of the 
motion for a new trial. 


O’Brien, and Walter L. McVey, all of Independence, for 


The amended petition was in the usual form, alleging the essentials as tc the 
issuance of the policy, attaching a copy, the payment of all premiums, the furnich- 
ing of proof of death, and the denial of liability by the defendant company for 
the reason that the decedent was not in sound health, but he had had treatme! 
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for a serious disease prior to the writing of the application, and this information 
was not given on the application. 

The answer admitted the issuance of the policy, denied that the amended pe- 
tition stated facts sufficient to constitute a cause of action, denied the allegations 
thereof generally, and alleged that certain answers of the insured in the applica- 
tion were untrue and were misrepresentations made by the decedent willfully and 
intentionally to conceal and omit the truth and for the purpose of deceiving the 
defendant company, particularly as to his being in sound health at the time of the 
application, that he had not within two years been attended by a physician for 
any serious disease or complaint, and that he had never had disease of the kidneys, 
and alleged the facts to be to the contrary. In reply, the plaintiff plead a general 
denial and alleged that: 


“Said plaintiff denies that said Walter Williams prior to the making of the 
written application set forth in said answer, had been afflicted and suffering with 
uraemia and denies that for a long time prior to the date of said appliction he 
had been afflicted and suffering from purulent cystitis and denies that at the date 


of said application and for a long time prior thereto he had been afflicted and suf- 
fering from stones in the bladder. 


“Said plaintiff states that said Walter Williams did, prior to the issuance of 
said policy to him, execute a written application to the Metropolitan Life Insur- 
ance Company and that Exhibit ‘A’ attached to said answer is a copy thereof; 
that said application was prepared and written out by the agent and representative 
of said Company, J. L. Miller; that J. L. Miller was well acquainted with said 
Walter Williams and had known him for several years; that Walter Williams on 
or about April 6, 1929, had been ill and was attended by Dr. D. H. Davis of Inde- 
pendence, Kansas, who diagnosed his trouble as cystitis or stones in the bladder; 
that said Walter Williams was confined to his home only a few days but was un- 
der the care of said Dr. Davis to May 8, 1929; that he returned to his ordinary 
and usual work and had no recurrence of said trouble until his last illness; that 
said Walter Williams at the time of making said application did so in good faith, 
believing that he was entirely cured and well from said attack; that at the time of 
making said application the said agent of the defendant company above named 
was informed by said-Walter Williams of the fact that he had had an attack of 
stones in the bladder or cystitis about April 6, 1929, and that he had been treated 
by Dr. D. H. Davis therefor, but that the said J. L. Miller failed and neglected to 
—" said facts in said statement; that the said agent of said defendant Com- 
pany, J. L. Miller, was in the home of Walter Williams at the time the said Wal- 
ter W ‘ities had said attack of cystitis or stones in the bladder about April 6, 


1929, and was well informed and well knew that at said time the said Walter 


Williams was treated by Dr. D. H. Davis. 

“Plaintiff denies that the said Walter Williams willfully and intentionally con- 
cealed any facts from the defendant or intentionally and willfully omitted the same 
irom said written application or that he concealed the fact of his treatment for 
said disease but alleges and states that he in fact and in truth made a true state- 
ment to said agent informing him of the facts above set out and that the said 
agent of said defendant Company at the time he took said application knew of 
his own knowledge of the fact that the said Walter Williams had suffered from 
an attack on or about April 6, 1929, of cystitis or stones in the bladder and that 
he had been treated for the same by Dr. D. H. Davis. 


"That the said defendant, notwithstanding the facts above set forth, issued 
said policy of insurance to Walter Williams and accepted and received the oreini- 
ums thereon up until the time of his death and by reason of said fact is estopped 
to set up or assert the defenses attempted to be set up in paragraphs 3, 4 and 5 of 
its said answer.” 

The motion of the defendant to strike out this part of the reply was over- 
ruled, and likewise its objection to the introduction of evidence. The demurrer 
to the evidence of plaintiff was overruled, and, after the introduction of the evi- 
dence of the defendant and the giving of instructions, the jury returned a general 
verdict for plaintiff, and answered eight questions as follows: 

Do you find from the evidence that Walter Williams died from uraemia 
ing from gall stones in the bladder? A. Yes. 
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“2. Do you find from the evidence that in October, 1928, said Walter Williams 
was treated by a physician for gall stones in the bladder? A. Yes. 

“3. Do you find that Walter Williams was confined to his bed on account of 
gall stones in the bladder between April 6th and May 8th, 1929? <A. Yes. 

“4. If you answer the last question ‘Yes,’ state the length of time he was 
confined to his bed between said dates. A. Thirty-two days. 

“5. Was Walter Williams treated by a physician for gall stones in the blad- 
der between the period of April 6th and May 8th, 1929? A. Yes. 

“6. If you answer the last question ‘Yes,’ did the physician call at his home 
to treat him for said disease? A. Yes. 

“7. If you answer the last question ‘Yes,’ did the physician make several 
visits to his home for the purpose of treating said Walter Williams for gall 
stones in the bladder? A. Yes. 

“8. Did Walter Williams call at the office of Dr. D. H. Davis during the 
summer of 1929 and prior to the issuance of said policy for consultation and 
treatment for gall stones in the bladder? A. No.” 

The evidence shows that the insured had been ill with kidney trouble in 
October, 1928, and again in April and May, 1929; that Dr. Davis had treated him 
on both those occasions; that he resumed his work on May 8 and had no further 
treatment or consultation with the doctor until he caught a cold and was taken 
ill on December 14, when Dr. Davis again attended him until his death on De- 
cember 30. The application was made during the interim, about August 1, and 
the policy was dated September 1. The evidence shows that the agent Miller, 
who took the application, called at the decedent’s home while he was sick to 
collect insurance premiums from the wife of decedent, and talked with the de- 
cedent while he was sick and confined to the house; that the decedent told the 
agent when he was writing the application, as related by one of the witnesses 
in the room at the time; that he had been under the doctor's care—"You remem- 
ber when I was sick down here,” and the agent said “Well you are not under 
the care of a doctor now are you?” To which he answered, “No.” 

The doctor testified that kidney trouble was the disease which caused his 
death, and gave it as his opinion that he had not in the intervening time fully 
recovered, although it was a common disease, “and if you ever recover from it 
you never have another attack. If all of the stones escape and there is no 
new formation, the patient generally recovers, but you could not tell that with- 
out an examination.” The doctor further stated that he would say he was not 
in sound health during the year 1929. 

The evidence further shows that the insured signed the application without 
reading it or having it read to him, and that he was then examined by the 
company’s physician. 

[1] The appellant very properly claims there is a clear distinction between 
the obtaining of a contract through misrepresentations as to facts, and making 
the existence of such facts a condition upon which the contract by its express 
terms is dependent. In other words, the policy is in and of itself an entire 
egreement or contract, and the conditions therein plainly expressed are in the 
nature of warranties. Applying this rule to the features in the instant case, if 
the decedent was not in fact in sound health at the date of the policy, had in 
fact had disease of the kidneys or had been attended by a physician for any 
serious disease or complaint within two years before the date of the policy, the 
conditions of the policy would render the policy void at the option of the com- 
pany, regardless of the question of whether or not there were misrepresenta- 
tions. We think this is the correct rule as to the sound health feature, but the 
other two features are subject to the modification pleaded in the reply; that 
the insurance company knew all about them when issuing the policy. If the 
company knew the facts as to these two matters before and at the tim of 
writing the policy, it would be unfair and unreasonable to permit it later to 
declare the contract void on account of things it knew when it issued the policy. 

\s to the misrepresentation contained in the application with reference 
io never having had kidney trouble nor being attended by a physician for two 
vears prior for a serious disease or complaint, the findings of the jury are in 
full accord with the admissions of the reply; that the application did not cor- 
rectly state the facts as given to the agent by the insured. And the general 
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verdict for ple uintiff embraces within it the findings in favor of the plaintiff 
upon all the issues raised by the pleadings which includes the giving of the cor- 
rect answers to the agent of the company on both these points, and his failure 
to correctly enter them upon the application. The evidence of the plaintiff was 
amply sufficient to support the plaintiff's allegations on these points, and the 
only testimony offered by the defendant was that the agent Miller, who wrote 
he application knew the insured and had talked with him during his illness in 
spring. His evidence was directly to the contrary of that given by plain- 

¥’s witnesses, and the jury had the right in weighing it to give greater cred- 
ence to the witnesses of the plaintiff. There was a direct conflict in the testi- 
mony as to these matters of misrepresentation, and the jury, with the approval 
of the trial court, has decided that conflict in favor of the plaintiff.: That fea- 
ture of the case is therefore settled as far as the appeal is concerned if there 
was sufficient evidence to support the verdict, which we have already said there 
was. In the case of Tool v. National Life & Accident Ins. Co., 130 Kan. 117, 
119, 285 P. 581, where the answers made to the questions in the application were 
alleged to have been made falsely and apparently some of the circumstances 
ustified a suspicion of bad faith, the court said: “The responsibility rested on 
the district court to say, not whether there was some evidence to support the 
ndings, but whether the findings reflected the truth of the case under the evi- 
dence. The medical testimony was not controverted by medical testimony, and, 
notwithstanding the evidence strongly tended to show that this is a rank case 
of deathbed insurance, the district court approved the findings. That concludes 
the controversy over the facts so far as this court is concerned.” 

It is unnecessary to cite further authorities on this subject from the long 
line of uniform decisions. 
In this connection, the allegations of the insufficiency of the plaintiff's 

mended petition and the objection to the introduction of any evidence may be 

isidered. The argument made in support of the allegations and objection be- 
ing that the proof of death attached to the amended petition showed the death 
vas from the same disease from which the decedent suffered on earlier dates 
within two years; viz., disease of the kidneys. This contention might have been 
forcible when the amended petition was the only pleading on file, but, when it 
was heard on the objection to the introduction of any evidence, the answer and 
reply were on file, which enlarged and extended the issues so that the proof of 
death and its cause were not then the controlling features of the case. 

The overruling of the motion to strike out part of the reply and the objec- 
m to the introduction of evidence thereunder is strongly urged as error by the 
ippellant, citing among others the following cases from Kansas and other juris- 
dictions in support of its contention: Priest v. Life Insurance Co., 116 Kan. 
421, 227 P. 538; Klein vy. Farmers’ & Bankers’ Life Ins. Co., 132 2 748, 297 P. 
730; and Mutual L. Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L,. 
Ed 1203 
. The Priest Case, supra, was in many particulars like the one at bar. The 
disease was kidney and bladder trouble, and the defendant alleged the insured 
was not in sound health when he made his application, had been treated for that 
trouble before, and gave false answers to the agent; but the case differed in 
many particulars. The insured was himself a phy sician. The reply in addition 
to a general denial alleged how the answers were given by the insured in writing 
then on a blank application and signing and placing his signature on another 
blank ( neuieiiae no answers, and sending both of these applications by mail to 
the agent. It was there held: “The evidence is held not to establish conclusively, 
so as to take the matter from the jury, that an applicant for insurance was in 
ill healt! or that he knowingly made false representations bearing on his con- 
dition,” Syl. par. ? 


45 


"he jury had rendered a general verdict in favor of the plaintiff and had 
answered a number of special questions about his having kidney and bladder 
trouble hefore and concerning his general health by stating, “We don’t know,” 
and “\We don’t think so,” and the trial court refused to send the jury back and 
require more specific answers, and for this reason and others the case was re- 
turned jor a new trial. The reply was similar in effect to the one-in this case, 
and evidence was introduced, as the record shows, on the issues thus made. 

It is urged that the court in the Priest Case, supra, stated, that where false 
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answers concerning the health of the insured were knowingly made by the ap- 
plicant, the fact that the agent knew they were false would not prevent the 
company from resisting payment on the ground of such fraud. That was evi- 
dently the theory upon which the case at bar was tried by the defendant; but 
the defendant failed to convince the jury and the trial court that the answers 
given by the applicant in this case was false. 

In the Klein Case, supra, no questions on the pleadings or the introduction 
of evidence were involved; but the court recognized the fact of knowingly giy- 
ing untrue answers to material questions by the applicant was a ground for 
annulment of the policy. In that case, the trial court sustained a demurrer to 
the plaintiff's evidence, which in effect was a finding that the answers were 
untrue. 

In the Hilton-Green Case, supra, a reply was filed not denying the allega- 
tions of the answer as to misrepresentations, except by general denial, but alleg- 
ing that, if the application contained misrepresentations, the actual circumstances 
were known to the company when the policy was written. A trial was had 
upon the issues thus formed, and evidence was introduced thereunder and a 
verdict was rendered for plaintiff, but the court reversed the judgment, not be- 
cause of the pleadings or the introduction of evidence, but because there was 
no evidence to support the verdict. 


We are not persuaded that the reply was improper nor that the evidence 
introduced in support of its allegations should have been excluded. In the case 
of Moreland v. Security Benefit Association, 112 Kan. 587, 212 P. 93, the follow- 
ing ruling was made as to the evidence introduced on a similar proposition: 
“Over defendant’s objections the same witnesses were asked whether similar 
questions were read to them when they made out their applications, to which 
they answered, ‘No.’ Held, the evidence was admissible for the purpose of 
throwing whatever light it might cast upon the manner in which the applica- 
tion of the deceased was prepared and signed; the weight to be given to the evi- 
dence being for the jury to determine.” Syl. par. 3. 

In the case of Blades v. Insurance Co., 116 Kan. 120, 225 P. 1082, it was said: 
“In an action on an insurance policy, where it is contended that the represen- 
‘ations purported to have been made by the insured in an application for in- 
surance prepared by a representative of the insurance company did not correctly 
state the questions asked and answers made by the applicant, oral evidence is 
admissible to show the questions actually asked and the answers given.” Syl. 
par. 1. 


In the case of Shinn y. Benefit Association, 102 Kan. 134, 136, 169 P. 215, 216, 
it was said: 

“This court by a long line of decisions is on record to the effect that, when 
an insurance agent seeking business and finding a prospect puts him through 
the categorical examination provided by the company and leaves out such answers 
given by him as would work a refusal of his application, and the company takes 
his money and issues his policy, it, and not the applicant, is held responsible for 
the situation thus arising. When, as testified to in this case, the customer makes 
truthful answers, and the paper supposedly containing them is shoved across the 
table to him for a signature, and he immediately signs without reading, it does 
not lie in the mouth of the company to criticise him for trusting the honesty ot 
its agent in writing the answers as given. And if it is revealed that the appli- 
cation contained warranties and admissions of the agent’s lack of authority, this 
cannot avail the company, whose agent has not called the customer's attention 
thereto, but who has received his signed application knowing that he has no 
knowledge of what it contained. 

“This rule, so manifestly in accord with common sense and fair dealing, has 
abundant support in the decisions of other courts, and still meets with the ap- 
proval of this court.” See, also, Priest v. Life Insurance Co., 116 Kan. 421, 227 
P.. 500. 

[2, 3] The general rule is that knowledge of the agent soliciting applications 
for insurance is knowledge of the company. 

“It is the duty of such an agent to prepare the application of a person 
solicited to insure, so that it will accurately and truthfully state the result 
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the negotiations, and the agent's failure to do so is in legal effect the fault of 
the company. 

“If such an agent fail to write into the application an agreement which he 
has made with the applicant respecting the terms of the insurance desired, his 
knowledge of the agreement is in legal effect the knowledge of the company.” 
Pfiester v. Insurance Co., 85 Kan. 97, syl. pars. 3, 4, 116 P. 245. 

“Where the fact is correctly stated by the applicant but a false answer is 
written into the application by the agent of the company, without knowledge 
or collusion upon the part of the applicant, the company is, according to the 
generally accepted rule, bound.” 32 C. J. 1290. a 
' “It is the general rule that an insurance agent in making out an application 
for insurance acts as the agent of the insurer and not of the insured, and if the 
insured makes proper answers to the questions propounded the insurer cannot 
take advantage of a false answer inserted by the agent, contrary to the facts 
as stated by the applicant.” 14 R. C. L. 1174. See, also, Insurance Co. v. Davis, 
59 Kan. 521, 53 P. 856, and Continental Ins. Co. v. Pearce, 39 Kan. 396, 18 P. 
291, 7 Am. St. Rep. 557. 


The contention of the appellant that there was collusion between the insured 
and the agent to conceal the true facts from the defendant company lacks proof 
in two ways: First, there is no evidence whatever showing any intention on 
the part of the insured to conceal or misrepresent the truth; and second, the 
company relies wholly in this action upon the veracity and credibility of the agent 
as its only witness. Collusion requires a united or joint action to mislead or 
deceive a third party. 32 C. J. 1290. True this court has held that insurance 
companies are not always bound by the knowledge of their agents, but such 
exceptions seem to be where untrue answers to material questions were knowing- 
ly given by the applicant, as in the case of Klein v. Farmers’ & Bankers’ Life 
Ins. Co., 132 Kan. 748, 297 P. 730. 

[4] We think the question of being in sound health on the date of the policy 
‘s subject to the provisions of the contract itself apart from anything that might 
have occurred in connection with the making of the application, and, unless the 
insured was in fact in sound health on the date of the policy, it would be void 
at the option of the company. The evidence of all the witnesses except one, 
including the agent of the defendant, was that he was in sound or good health. 
Some of them said he walked erect; others that he worked regularly from May 
8 to December 14. The one exception was Dr. Davis, his physician, who attended 
him in all his illness, who said he had not fully recovered, and that he was not 
in sound health during the year 1929. This court has said in the recent case 
of Klein vy. Farmers’ & Bankers’ Life Ins. Co., supra: “What is good health as 
used in the insurance contract like the one in question? It is not apparent good 
health, nor yet a belief of the applicant that he is in good health, but it is that 
he is in actual good health. Of course, slight troubles or temporary indisposition 
which will not usually result in serious consequences, and which do not seriously 
‘pair or weaken his constitution, do not establish the absence of good health, 
iut, if the illness is of a serious nature, such as to weaken and impair the con- 
stitution and shorten life, the applicant cannot be held to be in good health.” 
Page 753 of 132 Kan., 297 P. 730, 732. 


In the case of Miller v. Knights and Ladies of Security, 103 Kan. 579, 583, 
175 P. 397, 399, the court held the instruction given was erroneous and at length 
defined the term “good health,” as follows: “Good health, and not the appear- 
ance thereof, or the reasonable belief therein, was the essential condition in this 
vase. * * * Tt was not a question of good faith, but one of actual good health, 
* * * the member must, aside from slight troubles or infirmities not usually 
cnding in serious consequences, have been in fact free from any disease or 


ailment which tended seriously or permanently to weaken or impair her con- 
stitution.” 


In Pickens y. Security Benefit Association, 117 Kan. 475, 231 P. 1016, 40 A. 
lL. R. 654, numerous decisions on this subject were carefully reviewed, and the 
definitions given in the Miller Case, supra, was approved and followed. 

[5] The instruction given to the jury in the case at bar followed the defini- 
ton given in the Miller Case, and was as follows: “By the words sound health 


aré meant that, aside from slight troubles or infirmities not usually ending in 
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serious consequences, the insured must have been free from diseases or ailments 
tending seriously to weaken or impair his constitution.” 

[6] We think there was sufficient evidence to support the finding of the 
jury of sound health, necessarily included in its general verdict, especially when 
the other evidence of Dr. Davis is considered, where, as set out in the early 
part of this opinion, he said it was a common disease, and if you ever recover 
irom it you never have another attack, and any new formation could not be 
detected without an examination. 

Appellant cites cases where the disease was tuberculosis or cancer, which 
apparently belong in a different class from that of kidney disease, as described 
by Dr. Davis, from which there is full and complete recovery, and his explana- 
tion of it takes it out of the class “usually ending in serious consequences.” 

It has also been held that sound health is a comparative term, and, where 
the insurance company makes a medical examination of the applicant before 
issuing the policy, as was-done in this case, exactions under the forfeiture pro- 
vision are not so great. Instruction No. 12, covering this subject, is criticised 
as going too far as a proposition of law; but considered in connection with the 
definition of sound health, given in instruction No. 10, above quoted, and as ap- 
plied to the testimony as to the nature and character of the disease here in- 
volved, we think it is not erroneous. 

The criticism of other instructions considered, and with one exception we 
think the instructions given correctly state the law applicable to the facts in 
this case. The one exception is No. 13, having reference to the provisions in 
the policy being brought to the notice and attention of the insured, and we 
think that it overstates the correct rule in this regard; but under the facts in 
the case we do not regard it as being prejudicial error. Whitesell v. Joplin & 
PR: Co., 115 Kan: 30; 222° P. isa. 

We find no error in the overruling of the motions to set aside answer to 
question No. 8, to render judgment for defendant notwithstanding the general 
verdict and to grant a new trial. 

The judgment is affirmed. 


SMITH v. MISSOURI STATE LIFE INS. CO. No. 30092. 
Supreme Court of Kansas. Jan. 30, 1932. 
7 Pacific Reporter (2d) 65. 
1. INSURANCE. we 

Proof of permanent total disability of insured under life policy held condition 
precedent to insurer’s waiver of premium during such disability. 

(For other cases, see Insurance, Dec. Dig. § 3623 
2. INSURANCE. 

Proof of insured’s permanent total disability under life policy, condition 
precedent to waiver of premium, must be furnished before default in premium. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Syllabus by the Court. : 

The provision of a life policy waiving premium in the event of permanent 
total disability of insured and the furnishing of proof thereof to the company 
examined, and held, that proof of such disability constitutes a condition precedent 
to the waiver of premium, and must be furnished before default in the payment 
of premium. : 

Appeal from District Court, Sedgwick County, Division No. 1; J. Everett 
Alexander, Judge. 

Action by Beulah L. Smith against the Missouri State Life Insurance Com- 
pany. Judgment for the defendant, and the plaintiff appeals. 

Affirmed. 

C. H. Pugh, Lloyd F. Cooper, H. W. Hart, Glenn Porter, Enos E. Hook, 
Edw. H. Jamison, and Getto McDonald, all of Wichita, for appellant. 

Arnold C. Todd, James G. Norton, Carl O. Bauman, and Julian E. Ralston, 
all of Wichita (J. R. Burcham, of St. Louis, Mo., of counsel), for appellee 

SLoan, J. 

This was an action to recover on a life insurance policy. The court sustained 
a demurrer to the plaintiff's evidence, from which order the plaintiff appeals. 
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The policy was dated August 26, 1919, and insured the life of Joe L. Smith 
in the amount of $2,500, in which policy the plaintiff was the beneficiary and the 
wife of the insured. The annual premiums were due and payable on the 26th 
of August of each year. All premiums to and including the premium maturing 
August 26, 1927, were paid. In 1926 the insured exercised his right under the 
terms of the policy, and a loan was made thereon. In 1927, at the maturity of 
the loan and the premium, a new loan was made, which included the entire loan 
of the policy, and the insured was required to pay some cash in order to pay the 
1927 premium. The premium maturing August 26, 1928, was not paid, The reserve 
value of the policy having been exhausted through the loan, there was no extended 
insurance other than the thirty-day grace period provided by law. The policy 
lapsed September 25, 1928. Among other things, the policy contained the following 
clause: “After one full annual premium shall have been paid and before default 
in payment of any subsequent premium, if the insured, prior to attaining age 
sixty, shall furnish evidence satisfactory to the Company, that he has been wholly 
disabled from bodily injury or disease and that he will be permanently, con- 
tinuously and wholly prevented thereby for life from pursuing any and every 
gainful occupation, the Company, during the continuance of such disability will 
waive payment of any premium payable under this policy as it becomes due. 
x * x?” 

It is alleged in the petition that on or about January 1, 1928, the insured 
became wholly disabled by reason of insanity to such an extent that he was 
permanently, continuously, and wholly prevented thereby from pursuing any and 
every gainful occupation; that on or about the 26th day of May, 1929, the insured 
was adjudged insane by the probate court of Sedgwick county, Kan., and died on 
the 16th day of August, 1929. 

The evidence on this question is to the effect that the insured was an oil well 
driller, and in 1925 and 1926 he drilled wells for several of the large operators. 
The beneficiary testified that she first noticed there was something wrong with 
the insured in the summer of 1927. They were living at that time in Eldorado, 
and their next door neighbor shot his wife and himself, and insured was called 
to assist in carrying out the bodies; that after this occurrence he lowered the 
shades on that side of the house, and would never afterwards have them up, and, 
if they were up during the day, he would become angry; that about two weeks 
after the tragedy he tried to chloroform her; that during the summer of 1928 
he appeared to be unable to control himself; that he kicked and choked her, 
pulled her hair and threw things at her; that she had to watch him like a child; 
that he quit driving the automobile, and was on one occasion unable to count 
money. “Between the time we moved to Wichita and August, 1928 Mr. Smith’s 
physical condition changed a little; some days he looked terrible and then again 
he would look like himself. Sometimes he could tie his tie and fix himself all 
right, other times he could not. * * * Mr. Smith didn’t work very much after 
the summer of 1927; he worked a while for the Southbrook Oil Company; he 
attempted during all the time to find employment, but he had had bad luck in 
getting drilling contracts and finding work. He worked whenever he had an 
opportunity and tried to get work or drilling contracts up to the time he went to 
Larned. He worked for the Southbrook Oil Company on the well known as the 
Joseph Bros. well, near Potwin, Kansas, on or about the 18th day of July, 1928, 
up to the 21st day of July and received his pay. He also received a salary check 
on August 10, 1928. If the Southbrook Oil Company’s records show that he 
worked off and on during the month of September, 1928 and the month of October, 
1928, and received pay for the entire time that he worked then I would say that 
their records are correct and that he did work and receive pay during that time. 
Senge a matter of fact, that he did work and receive pay during a part of 

The beneficiary further testified that the insured had a policy with another 
company; that he paid the premium which was due in March, 1928, and on 
November 17, 1928, he assigned this policy to secure his indebtedness. On Sept- 
ember 22, 1927, the insured wrote the company concerning his premium, and on 
February 22, 1928, he wrote the company asking that his son, Joe E. Smith, be 
name’ as contingent beneficiary. On February 28, 1928, a formal request was 
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made by the insured to change the beneficiary from Beulah L. Smith to Beulah L. 
Smith, wife, if surviving, otherwise to Joe E. Smith, son. This request was ex- 
ecuted before a notary public. On August 20, 1928, the insured addressed a letter to 
the company asking that the grace period be extended. The insured wrote the 
company under date of October 25, 1928, stating that he had an interest in a 
gas lease in Oklahoma from which he expected to receive some money, and 
asked if some arrangements could not be made by which he could keep his policy 
in force. On November 9, 1928, he wrote the company inclosing two promissory 
notes to be used in extending the policy. On January 23, 1929, he again wrote 
the company concerning the policy stating that he had a prospective buyer for a 
lease and hoped to be able to raise the money to keep the policy in force. The 
witness further testified: “I do not doubt that Mr. Smith received defendant's 
Exhibit ‘26’ which is dated August 26, 1928 from the Company and which pur- 
ports to be a notice of the date when our loan on this policy should be paid, and 
if not paid within thirty days from that date would be forfeited, but I don’t 
positively remember at this time. I don’t remember positively but I think Mr. 
Smith probably received defendant’s Exhibit ‘28’ which is a notice from the 
Company to pay the premium on the policy for the year 1928. I wrote the letter 
marked defendant’s Exhibit ‘29° and Mr. Smith signed it and I then caused it 
to be sent to the Missouri State Life Insurance Company. I wrote the letter 
marked defendant’s Exhibit ‘30,’ Mr. Smith signed it and I mailed it to the Miss- 
ouri State Life Insurance Company. I wrote the letter, marked defendant’s Ex- 
hibit ‘31,’ Mr. Smith signed it, and I caused it to be mailed. 

“After August 26, 1928, the Missouri State Life Insurance Company answered 
all our letters so far as I know; while I don’t remember, I don’t deny that the 
Company offered suggestions and ways to reinstate the policy.” 

Thirteen lay witnesses testified that they were acquainted with the insured 
during 1927 and 1928. Some of these witnesses had worked with the insured, 
others had visited with him and had observed his conduct, and they expressed 
opinions to the effect that his trouble was mental, that he was incapable of con- 
ducting his own affairs, and was insane. 

The manager of the Southbrook Oil Company testified: “I recall that Joe 
L.. Smith went to work for the Company July 18, 1928. I know that he also 
worked on August 10, 1928, September 19th, 20th, 21st, 22nd, 23rd, 27th, 29th 
and 30th; nine days I believe in September. He also worked on October 1, 1928, 
and on November 11th, 20th, 21st, 22nd, 23rd and 24th, 1928, approximately eight 
days in November. He worked as a tool dresser and the Company paid him for 
all of his work.” 

Dr. Davis and Dr. Cooper made an examination of the insured the date he 
was adjudged insane. They testified that his condition at that time was paresis; 
that his speech was defective; that he had a slow stuttering, stammering speech, 
with difficulty of articulation; that he was practically oblivious to his surround- 
ings, and did not understand the meaning of the procedure; that the duration ot 
the mental condition had existed from a year and a half to three years; that 
during the year 1928 he was suffering from paresis and unsound mind. 


At the close of the plaintiff's evidence the defendant demurred, and the trial 
court ruled as follows: “Let the record show that the court is of the opinion that 
the defendant’s demurrer to the plaintiff’s evidence should be sustained, first, on 
the ground that it fails to show notice to the defendant while the policy was in 
force of the alleged disability of the insured, and, second, for the reason that the 
evidence affirmatively shows that insured was not premanently and wholly dis- 
abled from engaging in any useful or gainful occupation before the policy lapsed 
for nonpayment of premium. The demurrer is sustained.” 

[1, 2] The question for the consideration of this court is whether the trial 
court properly construed the clause in the policy which provides for waiver ot 
premium under certain conditions. The law is settled that a policy of insurance 
which is prepared by the insurer will, if there is any ambiguity in the terms of the 
contract, be solved and the construction adopted in favor of the insured. Insur- 
ance Co. v. Milling Co. 69 Kan. 114, 76 P. 423; Fire Association v. Taylor, /0 
Kan. 392, 91 P. 1070; Evans v. Accident Association, 102 Kan. 556, 171 P. 643, L. 
R. A. 1918D, 122; Hoskins v. North American Accident Ins. Co., 123 Kan. 731, 
256 P. 981. This, however, does not mean that the court will by constructio! 
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alone make a new contract for the parties or disregard the plain terms and con- 
ditions in the policy. 

The sanctity of contracts is vital to our business and economic institutions, 
and, where the parties are contracting within the law, the terms of which are 
their own choosing, it is the duty of the court to enforce the contract. The policy 
in question contains the usual provisions for the automatic premium loan, auto- 
matic extended insurance, paid-up insurance, and other nonforfeiture and loan 
provisions. It is commonly recognized as a liberal agreement in so far as the 
insured is concerned, and one that tends to encourage thrift and in some measure 
at least provides for financial independence for himself, in the event of total 
disability, and protection for his family, in the event of death. The contract pro- 
vides that, upon default in the payment of any premium, the policy shall cease 
and determine. The courts, without hesitancy, enforce this provision of the 
insurance contract. 

It is settled law that insanity or incapacitating sickness of the insured, because 
of which he fails to pay when due a premium or assessment on an insurance 
policy, will not excuse such failure so as to prevent a forfeiture where the policy 
provides that the failure to pay premium terminates the contract. The theory of 
the law is that, where a person by an express contract obligates himself absolutely 
to do an act not impossible or unlawful at the time, neither inevitable accident 
nor any other unforeseen contingency will excuse him. See extended note, 15 A. 
L. R. 318; also 3 Couch on Insurance, 2232, and cases there cited. 

The clause under consideration is a part of the policy, and must be construed 
in the light of the other provisions of the policy. From this we glean that the 
intent of the provision was to provide an additional way in which the premium 
might be paid, or the insured excused from the payment of premium, The plain 
language of the policy is: “After one full annual premium shall have been paid 
and before default in payment of any subsequent premium, if the Insured. * * * 
shall furnish evidence satisfactory to the Company, that he has been wholly dis- 
abled * * * the Company, during the continuance of such disability will waive 
payment of any premium payable under this policy as it becomes due. * * *” 
There is no ambiguity in the language used. The fact of disability must exist, 
and notice thereof must be conveyed to the company before default is made in 
the payment of the premium. In other words, under the terms of this policy 
there are several ways in which the premium may be accounted for: First, payment 
in cash; second, through the operation of the automatic premium loan, if the 
loan value is sufficient to pay the premium due; third, if the insured is wholly 
disabled, and proof of such disability is furnished the company, the premium is 
waived. The fact of disability, plus the act of notice, equals payment which can 
only be made within the time stated in the policy. 

Appellants cite as authority supporting their contention that notice need not 
be given before default a line of accident insurance cases wherein the insured is 
required to give notice of the accident or disability within a stipulated time after 
the occurrence thereof, and wherein it is held that the insured is excused from 
giving such notice if he is prevented from so doing by reason of mental incapacity 
resulting from the accident or disability. The authorities supporting this ques- 
tion are found in a extended note in 54 A. L. R. 611. 


In the case of New England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 307, 
116 So. 151, 153, 59 A. L. R. 1075, the court had before it a disability clause sub- 
stantially the same as in the policy under consideration, and the court, after 
referring to the cases above cited, said: “We think there is a manifest distinction 
between that class of cases and this. In such accident cases, the provision is in 
the nature of a condition subsequent wherein the insurer defends against a liability 
already accrued. In this case the beneficiary relies upon the waiver clause to 
keep the policy alive, to excuse the payment of premiums. The disability set up 
in accident cases is usually the result of the injury insured against. Here there 
IS No insurance against disability, physical or mental.” 

_This is but an application of the well-recognized principle that inevitable 
accident or unforeseen contingencies may be sufficient to excuse the performance 
ot a condition subsequent. Courts of equity have, however, invariably refused, 
under like circumstances, to excuse the performance of a condition precedent. 
Pfeiffer v. Missouri State Life Ins. Co., 174 Ark. 783, 297 S. W. 847, 54 A. L. R. 
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600. Where the waiver of premium is based, not only on disability, but also on 
proof of such disability, both conditions must be met. The insurance companies 
do not appear to have adopted a uniform disability clause, and consequently each 
case must stand on its own bottom and be controlled by the construction of the 
particular contract under consideration. An examination of the adjudicated cases 
discloses that the courts have reached different conclusions from substantially the 
same language. , 

In the case of Swann v. Atlantic Life Ins. Co., 159 S$. E. 192, 195, the Su- 
preme Court of Virginia had before it for consideration a policy very similar to 
the policy in the instant case. The court reaches the conclusion that the failure to 
sive notice while the policy was in force was not necessary where the insured 
is insane. The court said: “The insured could not present proofs before his dis- 
ability, and he certainly could not present proofs after he became mentally and 
physically incapable of doing so. It would be unreasonable to say that he should 
present proofs to the company if he were insane or unconscious. Such a construc- 
tion of the policy would render it of no value to the insured in such a case, al- 
though he may have been influenced thereby to purchase the insurance, and has 
paid for the right to have the premiums waived.” 

The following cases, in construing similar policies, have reached the same 
conclusion: Levan v. Metropolitan Life Ins. Co., 138 S. C. 253, 136 S. E. 304: 
Marti v. Midwest Life Ins. Co., 108 Neb. 845, 189 N. W. 388, 20 A. L. R. 1507; 
Minnesota Mut. Life Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977; Pfeiffer v. 
Missouri State Life Ins. Co., supra. 

It will be noted, however, in each of these cases that the court has found 
the contract ambiguous, and, following the well-recognized rule of construction, 
adopted the construction most favorable to the insured. 

On the other hand, there are substantial authorities in other jurisdictions sup- 
porting the contention of the appellee in which the disability clause and the 
facts are similar to the case here under consideration. 

In the case of Hanson y. Northwestern Mutual Life Ins. Co., 229 Ill. App. 
15, the policy considered by the court was as follows: “If, after payment of re- 
gular premium for one full year and during the continuance of this Agreement, 
the Insured shall, * * * furnish proof satisfactory to the Company that he has 
become * * * disabled * * * the company on receipt of such proof will * * * waive 
the payment of the premiums, * * *” 

The premium was due March 5, 1921. The last day for the payment of the 
premium to avoid a forfeiture was April 5, 1921. On April 3rd the insured was 
fatally injured in an automobile accident, and died on April 8th following. From 
the time of the injury to his death he was physically and mentally disabled. The 
court held that it was necessary that the proof be furnished while the policy was 
in force to entitle the insured to the waiver of premium. : 

In the case of Northwestern Mutual Life Ins. Co. v. Dean, 43 Ga. App. 6/, 
157 S. E. 878, the court said: “Under the stipulation in the contract of insurance 
sued on, to the effect that, if ‘the insured shall * * * furnish proof  satis- 
factory to the company that he has become totally and permanently disabled from 
any cause, * * * the company, on receipt of such proof, will by suitable 
endorsement of this agreement waive payment of the premiums thereafter falling 
due under said policy and this agreement during the continuance of such disability, 
such proof was a condition precedent to such waiver, and the fact that because 
of his insanity the insured could not make proof, and that no one else could 
make such proof for him, for the reason that no one knew that he had such 
policy of insurance, did not have the effect of keeping the policy of insurance 
in force until his death more than a year from the time of such total disability. 
Therefore the petition did not set out a good cause of action.” Syl. 

In the case of Peoria Life Ins. Co. v. Bergholm (C. C. A.) 50 F.(2d) 67, the 
court had before it a policy containing the following: al 

“Upon receipt by the Company of satisfactory proof that the Insured ts 
totally and permanently disabled as hereinafter defined the Company will 

“1. Pay for the Insured all premiums becoming due hereon after the receipt 
of such proof. * * * ” 

The last premium paid by or for the insured was the quarterly one cus 
May 27, 1927. It was alleged that the insured became totally and permanent! 
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disabled prior to September 27, 1927, while the policy was in full force and effect. 
The insured died in April, 1929. The insured held the position of district manager 
for the appellant throughout the year 1927, during which time correspondence was 
had between the insured and the state manager with reference to business of the 
agency, and mention was made of the fact that insured was unable to work, but 
there was no statement that the insured was totally and permanently disabled. 

The court said: “Where a life insurance policy provides for an exception 
to the requirement that premiums be paid within prescribed times in order to 
keep the policy in force, the rights of the insured and the beneficiary under 
the policy are forfeited by a failure to pay any premium within the time allowed 
by provisions on that subject, except in so far as the policy provides for the 
insurer continuing to be liable notwithstanding a discontinuance of the payment 
of premiums.” F 

In the case of Mid-Continent Life Ins. Co. v. Skye, 113 Okl. 184, 240 P. 630, 
631, the Supreme Court of Oklahoma had before it a policy containing the follow- 
ing: “After one full annual premium shall have been paid upon this ‘policy and 
before a default in the payment of any subsequent premium, if the insured shall 
furnish the company with due proof that he has * * * become wholly disabled 
* * * Commencing with the anniversary of the policy next succeeding the 
receipt of such proof, the company will on each anniversary waive payment oi 
the premium. * * * ” 

The insured was permanently disabled on January 28, 1922. The premium 
was due March 12, 1922, which was not paid, and the company was not notified 
of the disability. He died February 27, 1923. The court held that, in order to 
avoid forfeiture of the policy, proof must be furnished while the policy is in force. 

In Wick v. Western Union Life Ins. Co., 104 Wash. 129, 175 P. 953, the 
insured was a school teacher, and by reason of tumor of the brain he was 
compelled to abandon his school March 31, 1915, and was unable to work at 
any gainful occupation. The premium was due May 1, 1915. The company 
notified the insured before the premium was due and again during the running of 
the grace period. He died December 31, 1915, without notifying the company 
of his disability. The court held: “Notice of total disability must be given prior 
to default and cancellation for nonpayment of premiums, under a policy of life 
insurance, providing that if the insured, before attaining the age of sixty, shall 
furnish proof that he ‘has,’ before default, become wholly disabled, the company 
shall pay for him all premiums ‘which shall become due’ during the continuance 
of the disability; especially in view of other provisions of the policy requiring 
insured, upon request, to give proof of continuance of the disability, and limiting 
the period of grace for payments to one month pursuant to Rem. Code, § 6059-184, 
during which time the policy ‘shall remain in full force and effect.’” Syl. par. 2. 

It is impossible to entirely reconcile the two lines of authority. We think, 
however, that there is a distinction, in that in the one line of cases the courts 
have gone far afield to find an ambiguity in the contract, and have overlooked the 
fact that the contract does not pretend to insure against disability, but merely 
makes disability, when coupled with proof or notice to the company, a settle- 
ment or waiver of the premium. The contract. is made for the benefit of the 
insured. On the one hand, the company obligates itself, in the event of total 
disability, to carry the insurance without charge to the insured, and, on the other 
hand, the insured obligates himself to furnish, while the policy is in force, proof 
of such disability. The contract is neither unreasonable nor harsh. 


_ Touching the contention that insanity should excuse the furnishing of proof, 
it will be noted that the law is settled beyond any question that insanity does not 
excuse the payment of premium, and, if it does not excuse the payment of 
premium, there is no reason why it should excuse the failure to furnish proof 
of disability. On its face, the rule may seem harsh, but an examination into the 


basic principles of the insurance contract is convincing that it is sound and 


reasonable. The payment of premium is the life of the contract. All actuarial 
calculations are based upon the payment of premium at the time specified in the 
contract, and by reason thereof the state is able to determine whether the 
company can make good its contracts. If the beneficiary may wait until more 
than a year after the claimed disability and the death of the insured to make 
claim of total disability, which is generally a question of fact, then the 
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certainty of liability of insurance companies cannot be established nor the amount 
of their reserve definitely determined. Anything that destroys the certainty of 
contracts necessarily affects the whole structure, and the sacredness of contracts 
should not be unnecessarily invaded or impaired by judicial interpretation. 

We are persuaded that, when the contract in question is considered in its 
entirety, it must be held that it was the intent of the parties to provide a means 
by which the insured might be relieved frcm the payment of premium, and to 
entitle him to this benefit he must not only be totally disabled, but must furnish 
proof of disability to the company while the policy is in force. 

In view of this conclusion, it is not necessary for us to consider or discuss 
the question of the sufficiency of proof of disability. 

The judgment is affirmed. 


JOHNSON v. SOUTHERN LIFE & HEALTH INS. CO. No. 13793. 
Court of Appeal of Louisiana. Orleans. Jan. 25, 1932. 
139 Southern Reporter 46. 
1. INSURANCE. 


Where receipt for payment made with application for reinstatement of indus- 
trial policy did not specify within what period insurer would accept or reject 
application, law implied reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE. 

Insurer’s retention in local office of deposit made with application for rein- 
statement of industrial policy for eight days after acceptance and approval by 
local office held acceptance of deposit and reinstatement, although formal approval 
of home office was not received. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Suit by Mrs. Rosallee Johnson against the Southern Life & Health Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Solomon §S. Goldman, of New Orleans, for appellant 

Edward S. Spiro, of New Orleans, for appellee. 

Hicerns, J. 

This is a suit by a widow, as beneficiary, to recover the sum of $108, the 
face value of an industrial life insurance policy issued by the defendant on the 
life of her husband on August 8, 1927. 

The defendant admits that it is a corporation organized and existing under 
the laws of the state of Alabama and that it is engaged in the industrial life 
insurance business in the state of Louisiana; that it issued the policy in question, 
but denies liability on the ground that the policy had lapsed for nonpayment of 
several weekly premiums due prior to June 2, 1930; that on that date the insured 
applied to the company to have the policy reinstated and deposited the sum of 
$1.40, covering four weekly premiums, which was to be held as a deposit pending 
the company’s action on the question of reinstatement of the policy; that before 
the application could be sent to the home office in Birmingham, Ala., the assured 
died on June 10, 1930, and therefore the beneficiary was not entitled to recover, 
as the policy had lapsed. Defendant also specially pleaded the following clause: 
“This policy, having lapsed as herein provided, may, upon written application of 
the insured, accompanied by proof of good health and payment in full of arrears, 
be reinstated by the Company at its option, but only by endorsement of such 
reinstatement on the Policy itself, provided that no liability will be assumed 
by the Company prior to such endorsement on the policy, and provided further 
the Company will not be liable by reason of such reinstatement for any benefits 
for sickness commencing or accident occurring during the period of arrears, or 
for death caused by or resulting from any such sickness or accident.” 

There was judgment in favor of the plaintiff in the sum of $108, and defend- 
ant has apnealed. 

Plaintiff makes the following contentions: 

First, that on June 2, 1930, when the agent and the assistant manager and the 
inspector of the company called upon her husband at his home, they stated that 
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the policy would be immediately reinstated upon the payment of $1.40, representing 
four weekly premiums. 

Second, that the defendant is estopped from invoking the clauses in question 
of the policy as a defense, because these provisions were waived by the defendant’s 
previous conduct in accepting premiums when the policy had lapsed, without 
~— that these clauses of the policy be complied with. 

2] Third, that the approval by the New Orleans office of the application 
for iain and the retention of the insured’s deposit of $1.40 for eight 
days by the company should be construed as an affirmative acceptance of the 
money to cover the premiums due on the policy, and that the company, through its 
officers, was guilty of laches, which estops it from denying the reinstatement 
of the policy. 

Taking up these issues in the reverse order, we find that the record shows 
that the policy had lapsed for several months on account of the nonpayment of 
premiums. The company had given its officers and agents the privilege of reviving 
policies which had lapsed upon the payment of four weekly premiums, if the 
insured was in good health at the time. Mr. Simpson, the agent who collected 
the premiums, requested Mr. Monvoisin, the assistant manager and inspector of 
the company, to accompany him to the home of the insured for the purpose of 
soliciting an application for the revival of the policy. The insured and his wife 
at first objected to considering the offer of reviving the policy, but finally, acting 
upon the advice of the company’s representatives, deposited $1.40 with them, 
for which the following receipt was issued: “This deposit is made and this receipt 
issued subject to all the terms of the policy and contingent upon all applicants 
being in sound health. If: applicants are accepted and policies issued or revived, 
as the case may be, and delivered to the insured, this deposit will be applied 
towards payment of premiums and/or arrears thereon. If application is rejected 
or revival refused, the said deposit will be returned.” 

The two representatives of the company testified that, after observing the 
deceased and believing him to be in sound health, they sought to have him apply 
for the revival of the policy; that no further medical examination was contem- 
plated, or was necessary under the company’s express instructions; that it was 
unnecessary to surrender the policy in order to have the approval of the company 
stamped upon it, the company having waived that requirement; that neither Mr. 
Simpson, nor Mr. Monvoisin, nor any other officer of the company, had sent 
the application for reinstatement of the policy to the home office from the time 
the application was filed on June 2, 1930, until the date of the insured’s death, 
June 10, 1930; that the application had been accepted and approved by the New 
Orleans office, and that nothing further was necessary to revive the policy, except 
the pro forma approval of the home office; that from the time they solicited the 
application for the revival of the policy and the deposit of $1.40 from the insured, 
no further communications were sent to either the insured or the beneficiary as 
to whether the home office had accepted or rejected the application for revival. 

Now, since the defendant’s witnesses admit that the deposit was retained by 
the company and the application remained in the New Orleans office for eight days 
after its acceptance and approval by the re -presentatives in New Orleans, and that 
the only thing lacking for the final consummation of reinstatement was the 
formal approval of the company, the narrow issue is whether or not eight days 
Was a sufficient period of time within which to have forwarded the application 
to the home office and to have received its reply. 

As the receipt does not specify within what period of time the company would 
have accepted or rejected the application, the law implies that such action on its 
part would be taken within a reasonable time. The two representatives of the 
company testified that it was customary to hold these applications until the end 
of the week and to forward all of them at one time, and that it required a period 
of eighteen or twenty days in order to send these papers to the home office and 
receive its reply. We are not impressed with this explanation and feel that the’ 
eight-day period was more than adequate within which to mail the application 
for reinstatement to Birmingham, Ala., and receive the home office’s reply, par- 
ticularly since there was no medical examination required and there was nothing 
further to be done except the formal approval of the application by the home office. 
Under these circumstances we believe that the company was guilty of laches, 
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which will be construed as an affirmative acceptance of the deposit to cover the 
premiums due on the policy and the reinstatement of the policy by the company. 
; In view of our conclusion on his issue it is unnecessary to consider the other 
points raised. 
For the reasons assigned the judgment appealed from is affirmed. 


Affirmed. 


SIMMONS v. VICTORY INDUSTRIAL LIFE INS. CO. OF LOUISIANA 
No. 14057. 
Court of Appeal of Louisiana. Orleans. Jan. 25, 1932. 
139 Southern Reporter 68. 
5. INSURANCE. 

Pregnant woman who intentionally commits abortion on herself violates no 
criminal law; hence even if insured purposely brought on, by use of drugs, 
abortion resulting in death, provision of policy exempting from coverage death 
from insured’s own criminal act did not defeat insurer’s liability (Rev. St. § 807, 
as amended by Act No. 24 of 1888). 

(For other cases, see Insurance, Dec. Dig. § 443.) 

Appeal from City Court of New Orleans; Val. J. Stentz, Judge. 

Suit by Lucille Simmons against the Victory Industrial Life Insurance Com- 
pany of Louisiana. Judgment for plaintiff, and defendant appeals. 

Affirmed 

Chas. I. Denechaud and Ernest J. Robin, both of New Orleans, for appellant. 

Lenfant & Villere, of New Orleans, for appellee. 

HIGGINS, J. 

This is a suit by the beneficiary of an industrial life insurance policy to 
recover the sum of $184, the face value thereof. The defense is that the insured 
came to her death as a result of self-inflicted abortion, which, it is averred, is 
a criminal offense under the laws of this state and specially excepted from cov- 
crage under the following clause of the policy: 

“Tf the Insured shall, within three years from the date of this Policy, die by 
his or her own criminal act, or by suicide, sane or insane, voluntary or involun- 
tary, the only liability under the policy shall be for all premiums paid, which 
premiums the Company agrees to refund to the person entitled thereto. If the 
Insured shall at any time engage in military or naval services, (militia when not 
in active service excepted) or be now or hereafter connected in any way, direct- 
ly or indirectly, with the sale or manufacture of malt, alcholic or spiritous liquors, 
this Policy shall be void, unless the consent of the Company be endorsed hereon, 
signed by the President or the Secretary.” 

There was judgment in favor of the plaintiff as prayed for, and the de- 
fendant has appealed. 

The record shows that the deceased was an unmarried female, twenty-three 
years of age, and died on April 4, 1931, from blood poisoning or septicaemia, 
resulting from a miscarriage or abortion. 

On the trial of the case on its merits, the defendant placed on the stand 
as its witness the attending physician of the insured, and sought to prove by 
him that the deceased had confided to him that she was in a pregnant condition 
and that she took about forty grains of quinine for the purpose of bringing on 
an abortion. The attorney for the plaintiff objected to the doctor testifying to 
any statements made by the patient to the attending physician, on the ground 
that such communications were privileged. The trial court sustained the objec- 
tion and excluded the evidence, to which the defendant’s attorney timely and 
properly reserved a bill of exception. 

The propriety of the action of the trial judge in excluding this testimony 
is a matter on which there seems to be a conflict of authority. State v. McCoy, 
109 La. 682, 33 So. 730; State v. Genna, 163 La. 706, 112 So. 655: article 6, § 12, 
Constitution of Louisiana of 1921; Cyc. of Law and Procedure, Vol. 40, § (v), 
page 2387, verbo “Witnesses”; Wigmore on Evidence, Vol. V (2d Ed.) §§ 2386- 
2387, pages 218-219, verbo “Privileged Communications” (Physician & Patient) 

But conceding that the evidence should have been admitted, and viewing 
the record as if the fact had been established, a view most favorable to defend- 
ant, we pass to a consideration of the question of whether or not a pregnant 
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woman, who intentionally commits an abortion upon herself, has violated any 
criminal law of this state. 

In Corpus Juris, Volume 1, §§ 17 and 19, page 315, verbo “Abortion,” we find 
the following language: 

Sec. 17. “The Woman. A woman who swallows a drug or submits to a 
criminal operation for the purpose of procuring abortion is not a principal, unless 
che is made so by statute; and it is generally held that the woman is not in- 
cluded by the terms of a statute making it a crime for ‘any person’ to administer 
drugs to or use an instrument on a woman with the intent to procure an abor- 
tion. In some states, however, she is, by separate statute, made liable to punish- 
ment, and in some cases to the same punishment as a person who commits the 
abortion on her.” 

Sec. 19. “The Woman. According to the great weight of authority, in both 
England and the United States, the woman who takes drugs or other things or 
submits to an operation with the intent to procure abortion is not an accessory or 
accomplice, even though she solicits the use of means employed. She is looked 
upon rather as a victim than as a co-offender. By statute, however, in some 
states, a woman who voluntarily takes a drug administered by another for the 
purpose of procuring an abortion is an accomplice.” 

In volume 1, Ruling Case Law, §§ 4 and 6, pages 71 and 73, the general 
rule of law is stated as follows: 

Sec. 4. “The statutes with regard to attempts to procure and procuring 
abortions are directed against the persons who commit the act and not against 
the person upon whom the act is committed, notwithstanding it may be done 
with her knowledge and consent, and she, as a general rule, incurs no criminal 
liability.” 

Sec. 6. “The language of the statutes of the different states describing the 
offense varies somewhat, but they nearly all provide that whoever, with the intent 
to produce the miscarriage of any pregnant woman or of any woman, unlawfully 
administers, or causes to be given to her, any drug or noxious substance what- 
ever, or unlawfully uses any instrument or means whatever with such intent, 

{1] In the state of Louisiana, only such acts as are prohibited by statute a 
minal. State v. Comeaux, 131 La. 930, 60 So. 620; New Orleans vy. Stein, 1: 

652, 69 So. 43. 

In this state, the law on the subject of abortion is found in the Revised 
Statutes, section 807, as amended by Act 24 of [888: 

“Whoever shall feloniously administer, or cause to be administered, any drug, 

on, or any other thing, to any woman for the purpose of procuring a pre- 

re delivery, and whoever shall administer, or cause to be administered, to any 
pregnant with child, any drug, potion, or any other thing, for the purpose 
procuring abortion or a premature delivery, or whoever by any means what- 
soever shall feloniously procure abortion or premature delivery, shall be im- 
prisoned at hard labor for not less than one nor more than ten years.” 


shall be guilty of the offense.” 
] 


e 
7 


From a reading of the provisions of this statute it is clear that any one who 
feloniously administers, or causes to be administered, any drug or potion, or any 
other thing, to a woman for the purpose of procuring an abortion, or premature 
delivery, is guilty of a crime. In short, it is clear that the Legislature intended to 
cover third persons who committed such an offense. But whether the Legislature 
meant to make it an offense for a woman to commit such an act upon herself is 
not so easy of solution. The first two clauses of the act obviously relate to third 
persons. If the statute can be said to include the woman upon whom the act is 
committed, it must necessarily come within the last clause, which reads “or 
whoever by any means whatsoever shall feloniously procure abortion or pre- 
matur delivery. * * *” It appears that this language was added to the 
Kevised Statutes, § 807, by Act 24 of 1888. Was it the intention of the Legisla- 
ture, in adding on this language to Rev. St. § 807, to enlarge the scope of the 
secti is to the means adopted in bringing on the abortion, or was it the inten- 
tion the Legislature to extend the provisions of the statute so as to cover the 
woman upon whom the act was committed, where she consented thereto or caused 
It to le done herself, or was it the intention of the Legislature to accomplish 
both of these purposes? 
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In the case of State v. Mauvezin, 136 La. 746, 67 So. 816, the Supreme Court 
had occasion to consider Rev. St. § 807, as amended by Act 24 of 1888, and said: 

“Hence section 807 makes no distinction between the attempt and the actual! 
procurement of abortion or premature delivery. The section was, however, by its 
terms restricted to the internal application of drugs, potions, or like things, for 
the purpose of procuring abortion. Act No. 24 of 1888 sought to enlarge the 
scope of the section by interpolating the following clause: 

““Or whoever by any means whatsoever shall felonicusly procure abortion ot 
premature delivery.’ ” 

So there is not any doubt that the Legislature intended to cover cases where 
the abortion was brought on both by external as well as internal means; in short 
to enlarge the scope of the statute as to the means employed. 

{2, 3] It is elementary that criminal laws are strictly construed, and, unless 
an act can be said to fall within the meaning of the words of a statute, it is not 
a criminal act, though it comes within the mischief sought to be remedied and is 
equally atrocious with the acts enumerated by the statute. State v. Fontenot, 112 
La. 628, 36 So. 630. It is equally well established that: 

“It does not suffice, in a criminal statute, that its purpose should be manifest 
To be effective, that pupose must find expression in its language as required by 
legal rules. Courts may be authorized sometimes to restrain the generality of the 
terms of a law so as to exclude from its operation exceptional cases, but not to 
enlarge the terms of a limited law. State v. Leo, 108 La. 496, 32 So. 447.” Louisiana 
Digest, verbo “Criminal Law,” Vol. 2, section 5, page 510. 

[4] So it is clear that the Legislature cannot make an act criminal by infer- 
ence, or suggestion, but must do so by clear and definite language. Now it 
cannot be said that the last clause of the statute (Rev.. St. 807 as amended by 
Act 24 of 1888) clearly or definitely makes it a crime for a woman to commit 
the act of abortion upon herself. This clause appears to add on to the statute a 
greater scope as to the means of procuring the abortion and not an additional 
class of persons. If the Legislature. had intended to add a further class of persons, 
language conveying that meaning could have been easily and readily employed, 
so that there would not have been any uncertainty or ambiguity in the statute. 
There is no doubt that a woman who commits such an act, or suffers it to be 
done, is guilty of a great moral wrong; but we do not believe that the Legislature 
intended to make such women guilty of a criminal offense. One may be guilty of 
a moral wrong and not be guilty of a crime. Landry v. Independent National 
Life Ins. Co., 17 La. App. 10, 135 So. 110. 

[5] Having come to the conclusion that, even if the deceased had purposely 
brought on, by the use of drugs, the abortion which resulted in her death, she 
was not guilty of violating any criminal law of this state, the provision of the 
policy in question is inapplicable. 

It was also suggested in argument at bar that the deceased might be said, 
under the above-quoted clause of the policy, to be guilty of “involuntary suicide.” 
Counsel was unable to enlighten us as to what was the meaning of this term. 
However, there is no showing of suicide in the record. 

For the reasons assigned, the judgment appealed from is affirmed. 

\ firmed. 


BARROW vy. UNITY INDUSTRIAL LIFE INS. CO. No. 13897. 
Court of Appeal of Louisiana. Orleans. Jan. 11, 1932. 
139 Southern Reporter 77. 
1. INSURANCE. 

Judgment in action on policy that no fraud was practiced on insurer by pre- 
venting different person to insurer’s representative in application than person 
insured held sustained by evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. L 

Insurer denying liability on ground of fraud has burden of proving defense 
by preponderance of evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
Appeal from First City Court of New Orleans 


: W. Alex. Bahns, Judge 
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Action by Mrs. Kate Barrow against the Unity Industrial Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Lovs Charbonnet, of New Orleans, for appellant. 

Nathan H. Feitel, of New Orleans, for appellee. 

Hiccrns, J. 

Plaintiff, as beneficiary, seeks to recover the sum of $150, representing the 
face value of an industrial life insurance policy. 

Defendant admits issuing the policy, but denies liability on the ground that 
the policy was obtained through fraud by the plaintiff, as she introduced to the 
insurance company’s representative a young person in sound health as Mattie 
Truss, the insured, when, as a matter of fact, Mattie Truss, the deceased, was 
an elderly sickly person, that the party who was accepted by the company is still 
alive and well, and that the company never did agree to insure the party who died. 

There was judgment in favor of the plaintiff as prayed for, and the defend- 
ant has appealed. 


The record shows that defendant is an industrial life insurance company 
organized and doing business under the laws of the state of Louisiana. The 
plaintiff had certain policies of insurance with the company, and the company’s 
agent, who collected the premiums, solicited plaintiff to take out other insurance 
policies on some of her relatives. On September 2, 1929, an application was made 
by plaintiff for a policy on the life of Mattie Truss, her stepmother, and on 
September 9, 1929, the policy sued upon was issued. On September 22, 1929, 
Mattie Truss, the stepmother of plaintiff, suffered a paralytic stroke, of which 
the agent, who collected the premiums, was apprised by plaintiff on the occasions 
of his visits for the purpose of collecting premiums. Thereafter the agent con- 
tinued to collect the weekly premium of 13 cents per week for a period of about 
six months. But when he was informed by plaintiff that Mattie Truss was in the 
hospital in a dying condition, he refused to accept further premiums on the 
ground that the policy was obtained by misrepresentation and that plaintiff should 
agree to cancel it. This she refused to do, and continued the payment of the 
premiums at the office of the defendant company. Mattie Truss died at Independ- 
ence, La., one year and about four weeks after the issuance of the policy. All 
premiums were paid, and due proof of death was filed with the company, which 
declined to pay plaintiff, as beneficiary, the proceeds of the policy. 

Plaintiff and one disinterested witness testified that, at the time the policy was 
issued, there was no other person present who was represented as Mattie Truss, 
plaintiff's stepmother, but that plaintiff told the agent where her stepmother lived, 
and the agent stated that he would call there and examine her. Another witness 
corroborated plaintiff in that the deceased was in good health at the time the 
policy was issued. f 

The agent’s testimony is directly in conflict with this evidence and to the 
effect that a young healthy woman was presented by plaintiff as Mattie Truss. 
It was sought to have his testimony corroborated by Mary Tanner, but, on cross- 
examination, she admitted that she was uncertain as to the time that the deceased 
suffered the paralytic stroke. 

[1, 2] The preponderance of the evidence is that no fraud or deception was 
practiced upon defendant, and, as the defendant bore the burden of proving its 
special defense by a preponderance of the evidence, we find that the judgment 
of the lower court is correct. 

[3] Counsel for defendant has filed a motion to remand the case in order to 
take the testimony of a witness in Independence, La. After all the testimony had 
been taken, in the trial on the merits, counsel for defendant asked the court for 
permission to take the testimony of this witness. Upon objection by the attorney 
for the plaintiff, the court refused to continue the case for that purpose. The 
records show that suit was filed on November 10, 1930, and the answer on 
November 22, 1930, and the case was tried on the 4th day of May, 1931. No 
satisfactory excuse or reason was offered why the witness could not be produced 
in court, or her testimony taken before the trial on the merits. Under these cir- 
cumstances we believe the trial court’s ruling was proper, and therefore deny the 
motion to remand. 
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[4] Counsel for plaintiff has answered the appeal and asks for 10 per cent 
damages for frivolous appeal. As a serious question of fact was involved, we 
decline to allow plaintiff’s request. 

For the reasons assigned, the judgment is affirmed. 

Affirmed. 


FAIRFAX vy. INTERNATIONAL ORDER OF TWELVE KNIGHTS AND 
DAUGHTERS OF TABOR, JURISDICTION OF LOUISIANA. No. 4209. 
Court of Appeal of Louisiana. Second Circuit. Feb. 16, 1932 
139 Southern Reporter 494. 

1. INSURANCE. 


Suspension of local lodge cannot have effect of avoiding policies of individual 
members. 

(For other cases, see Insurance, Dec. Dig. § 746.) 

2. INSURANCE. 

Local officers of lodge are agents thereof in receiving payment of lodge 
dues from individual members. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

3. INSURANCE. 

Fraternal association which by long-established custom allowed members to 
pay dues at second monthly meeting held estopped to assert, as defense to action 
on certificate, that member who died before second monthly meeting was delin- 
quent. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

Appeal from Ninth Judicial District Court, Parish of Rapides; Leven L. 
Hooe, Judge. 

Action by Mary Fairfax against the International Order of Twelve, Knights 
and Daughters of Tabor, Jurisdiction of Louisiana. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

Hendron & Hendron and Chas. M. Roberson, all of Shreveport, for appellant. 

Isaac Wahlder, of Alexandria, for appellee. 


MANUEL v. METROPOLITAN LIFE INS. CO. No. 895. 
Court of Appeal of Louisiana. First Circuit. Feb. 8, 1932. 


139 Southern Reporter 548. 
2. INSURANCE. 

Insured who, having pulmonary tuberculosis, merely consulted and advised 
with his tenants, who did actual work of raising crops for shares thereof, held 
not “performing any work” within policy (Civ. Code, art. 499). 

Insured, sitting in his room consulting and advising with his tenants 
concerning crops, or driving his automobile about four or five miles to 
town once a week to confer with officers of bank concerning his financial 
affairs, or taking his children to neighborhood dances, was not thereby 
“performing any work or engaging in any business for compensation or 
profit” within policy providing for monthly annuity, inasmuch as insured’s 
share of crop so produced must be regarded, not as compensation or 
profit within policy, but fruit of the immovable owned by him when 
policy was issued, in view of Civ. Code, art. 499. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE. 

Insurer, contending that. payment of monthly annuity for several years was 
error, had burden of proof. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

4, INSURANCE. ; 

It should not be supposed that parties contemplated policy stipulation which 
would become operative so seldom that they might almost as well have omitted 
it (Civ. Code, arts. 1901, 1945). 


(For other cases, see Insurance, Dec. Dig. § 155.) 
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5. INSURANCE. ae mo 

That premium was small did not necessarily indicate that policy did not 
contemplate extensive undertaking; legal and unambiguous policy being law of 
case (Civ. Code, arts. 1901, 1945). 

(For other cases, see Insurance, Dec. Dig. § 155.) 

6. INSURANCE. : 

Statute contemplating penalties for nonpayment held applicable to policy, 
supplemental to life policy, providing for monthly annuity for disability from 
injury or disease (Act No. 310 of 1910, §§ 2, 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

7. INSURANCE. 

Statutory penalties for nonpayment under policy should not be inflicted, unless 
payment is withheld unreasonably (Act No. 310 of 1910, §§ 2, 3). 

Penalties are not to be inflicted, except when it appears that payment 
has been withheld without just and reasonable grounds, such as would 
put a reasonable and prudent business man on his guard. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

8 INSURANCE. 

Payment under policy held not unjustly or unreasonably withheld, precluding 
statutory penalties, where doctor’s questionnaires indicated probability of insured’s 
recovering from disability (Act No. 310 of 1910, §§ 2, 3). 

It appeared that doctor, in a questionnaire in 1928, stated his opinion 
that disability of insured, who was suffering from pulmonary tuberculosis, 
was not permanent, and that insured could resume work the following 
year, and in 1929 doctor again stated that, notwithstanding insured’s con- 
dition had not improved as had been expected, it was not permanent, and 
he might resume work in a year. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from District Court, Parish of St. Landry; B. H. Pavy, Judge. 

Suit by Horace Manuel against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Amended and, as amended, affirmed, and in all other respects annulled, 
avoided, and set aside. 

A. V. Pavy, of Opelousas, for appellant. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, and Wm. Alex Robert- 
son, of Opelousas, for appellee. 

Ex.iort, J. 


Horace Manuel obtained a life insurance policy from the Metropolitan Life 
Insurance Company of New York for $3,000, the annual premium on which was 
$74.37. He then obtained from the same company further insurance evidenced by 
what the parties call a supplemental contract or rider, whereby, in consideration 
of an additional premium of $5.52, the company agreed to pay him a monthly 
annuity of $10 for each $1,000 of insurance under the main policy and waive the 
annual premium thereon, if, as a result of injury or disease occurring and 
originating after the issuance of the policy, insured should become totally and 
permanently disabled so as to be unable at any time to perform any work or 
engage in any business for compensation or profit. The policy carries a further 
supplemental agreement, but it has no bearing on the present controversy. 


The monthly annuities to which plaintiff is entitled, if the right thereto has 
accrued, amounts to $30. 


_ The plaintiff alleges that the defendant has paid him monthly benefits under 
said policy in the sum of $30, from on or about the month of June, 1924, the 
required proof of his disability having been submitted to the defendant company, 
but that after payment of the annuity due for the month of October, 1929, the 
company, without reason in law, arbitrarily and unreasonably ceased to pay him 
the annuity provided for. That at the time of said default he was and is now 
afflicted with pulmonary tuberculosis, affecting both lungs. That he frequently 
Suffers from hyperacidity and general weakness. That during the entire period of 
benefit he has been and is now under the care of physicians, precluded by said 
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disease from performing any work or engaging in any business for compensation 
or profit. 

That the disease with which he is afflicted is permanent in character and is 
daily becoming more debilitating. 

That he is entitled to judgment for $300, the total of the amount due as 
annuity from November, 1929, to August, 1930, inclusive, a period of ten months, 
for reimbursement of premiums paid and the enforcement of the waiver of 
premiums as stipulated in the policy. That the action of the company in dis- 
continuing the payment of said monthly annuities was unwarranted, unreasonable, 
and unjust. That he is entitled under the law to double the amount due as 
annuities and to attorney’s fees in such amount as may be fixed by the court. 

The defendant for answer admits issuing plaintiff a policy as set up in his 
petition, and the execution of the supplemental agreement as alleged, and that the 
said supplemental agreement contains a provision for the payment of monthly 
annuities and for the waiver of the annual premium on the main policy under 
certain conditions stated in the answer. Admits the receipt of due proofs that 
the petitioner, as the result of injury or disease occurring or originating after 
issuance of said policy, had been totally and permanently disabled, so as to be 
unable at any time to perform any work or engage in any business for com- 
pensation or profit. That it paid the plaintiff annuity up to and including October, 
1929, and has refused to pay any benefit since that time, but that said payments 
were made in error. 

It denies that plaintiff has, since November 1, 1929, been unable to perform 
any work or engage in any business for compensation or profit and alleges that 
he has for several months prior to November 1, 1929, and continuously since then 
been performing work and engaging in business for compensation or profit, par- 
ticularly in that he has throughout said period supervised, managed, and directed 
a farm of some 300 acres owned and operated by him. 

Defendant alleges that plaintiff is able to and has since November 1, 1929, and 
for some months prior thereto been engaged generally and substantially in all the 
activities of a farmer. 

There was judgment in favor of the plaintiff in the lower court, ordering the 
defendant to pay to the plaintiff monthly dues in amount $300, as claimed in his 
petition, together with such further sums as should become due on said account 
up until the satisfaction of the judgment rendered, and additionally for an equal 
sum as the total of said annuities which shall be due as a penalty, in the further 
sum of $75 as attorney’s fees and to reimburse the plaintiff the premium paid 
on the main policy for the year 1930. Defendant has appealed. 

The question is whether, as a result of pulmonary consumption occurring and 
originating after the issuance of the policy in question, the plaintiff has become 
totally and permanently disabled so as to be unable at any time to perform any 
work or engage in any business for compensation or profit. 

A witness named Aguillard, near neighbor for twenty-one years and owner of 
an adjoining farm, testified that as a matter of habit, he had visited plaintiff two 
or three times a week for many years. Asked if Mr. Manuel had had active 
charge of his plantation during the last few years, he said: “For the last six 
years he has not been able to manage his crop himself, he has had it done by 
others.” Asked where he would find Mr. Manual when he went there, he said: 
“Oftener I found him in bed than any where else, when I went to see him on 
business. I would go and talk to him in his room.” 

Further asked if Mr. Manuel had, to his knowledge, been in active charge of 
the operation of his plantation, his answer was: “I know that up to his illness 
he was in charge of his plantation.” 

Mr. Aguillard testified that he thrashed the rice on plaintiff's plantation, and 
that since plaintiff had been sick he had not seen him in his field more than 
three times. That plaintiff took sick about five or six years ago and looked like a 
man emaciated. 


Mr. Aguillard was evidently plaintiff's close friend and sympathizer, but we 
note nothing in his answers that indicates that he was biased in giving his testi- 
mony. , 

Seizieme Young, a tenant on plaintiff’s plantation about four years, and 
Adam Anderson, a tenant for five years, both state that Mr. Manuel does no 
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work on his farm; that he stays most of the time in bed. It was testified to by 
Mr. Young that he makes arrangements for the thrashing of the rice, while Adam 
Anderson looks after the levees and ditches necessary in the cultivation of rice. 

Alexander Amy, friend and near neighbor of the plaintiff, for about fifteen 
years, and who had often visited him at his house during the last four of five 
years, was asked where he would find Mr. Manuel when he would visit him and 
his answer was: “I would find him around the house when I did not find him 
in bed.” 

Mr. Amy is an insurance agent and works for another insurance company. 
Being familiar with the procedure required in order to get the benefits stipulated 
in plaintiff’s policy and the plaintiff being illiterate, he assisted him in getting up 
and forwarding his proofs of disability. 

\nother neighbor, Mr. Odom, owner of a deep well on a plantation adjoining 
that of the plaintiff, furnished the water which irrigated the rice on plaintiff's 
farm. He never saw Mr. Manuel doing any work on his farm, but testifies that 
on one occasion plaintiff and himself rode on horseback down into plaintiff’s 
field for the purpose of looking at some rice; that they rode their horses in a 
walk. 

Wm. Young, another neighbor for about fifteen years, says that the thrashing 
of the rice on plaintiff’s farm was looked after by one of the tenants, Seizieme 
Young. 

Asked how long Mr. Manuel had been a rice farmer, he said: “I believe he 
was raised making these kind of crops. Since he has been married he has been 
making them.” This witness had worked on plaintiff's farm and said that Mr. 
Manuel did not do any of the work; that “he was sitting down in the house.” 

The plaintiff Manuel, testifying in his own behalf, says that he is forty-five 
years of age and has a wife and four children. That he owned 325 acres of 
land on which he lives with his family. 

“QO. When were you first under medical treatment? A. Since 1924 I began 
to visit the doctor regularly.” 


He further testified that Dr. Garland was his physician and treated him for 


his lungs. That defendant at first paid him benefits, then quit. That he had not 


recovered his health and did not see that he was any better. That the doctors 
said he must stay in bed and not work, and he followed their instructions as 
near as he could. That his farm is rented cut to tenants; that he cultivates it on 
the share system. Two of the tenants, Seizieme Young and Adam Anderson, look 
after the thrashing of the rice, the levees, and the ditches. That prior to the time 
he was taken ill he did the work which Young and Anderson were doing. That 
- remained in his house and in his room lying down; that he formerly got up at 
daybreak. 

Q. Prior to the time that you were first taken ill were you in the habit of 
working on your plantation? A. Yes, I did all the work; planting the rice, 
cutting the land and feeding my horses.” 


He further testified that he had not done any manual labor on his farm since 


Plaintiff’s testimony is not contradicted as to any matter stated. 
\ number of other w itnesses were called and gave their testimony in the case, 
but all the witnesses are in harmony as to the facts about which testimony 


giver 


1923 


was 


The evidence is to the effect that plaintiff had occasionally, since he was 
taken — ridden on horseback down into his field to look at the rice, and has 
taken his children to children’s dances in the neighborhood. He makes a habit of 
driving his automobile to Eunice, some four or five miles distant from his planta- 
tion on a dirt road, going on an average once a week, at which times he talks 

with the officers of the bank about business matters. He sometimes walks about 
his | use and yard, and holds conferences in his room with his tenants concerning 


the crops of rice, cotton, and corn grown on his place. He has seven tenant 
tamilies on his place. 

he evidence shows that it is necessary at times in the cultivation of a rice 
crop for the party or parties making the crop to go out into the fields during 
heavy rains in order to look after the levees and keep open the ditches. It is 


somelimes necessary to do this at night, and to remain up and look after them 
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all night. It appears that thrashing rice creates a dust which is harmful to one in 
the condition of the plaintiff. 

Dr. Garland was the first physician to treat plaintiff. 

Dr. Garland examined plaintiff at the time he applied for the policy in ques- 
tion. This policy bears date September 11, 1922, and says that he was free from 
disease at that time. 

Dr. Garland further says: “In 1924, I think, was the first time I saw him, 
on an average I think, once a week, for several months. He had a chronic con- 
dition, and in these cases you do not see them very often. I think he stayed in 
bed two or three months. But I referred him to Dr. Elliott for an examination.” 
In further statements he says that his treatment of Mr. Manuel began in 1924, and 
he may have seen him before then, and has continued up until the present time. 
That plaintiff's principal complaint when he started treating him was extreme 
weakness, indigestion, and he had a chronic cough and slight temperature at times. 
That pictures made showed fibrosis throughout both lungs, principally at the upper 
portion of the lungs. He prescribed rest in bed, forced feeding, and tonic treat- 
ment, something for his stomach. By rest, he meant that Mr. Manuel must not 
exert himself and must abstain from physical labor; that labor would aggravate 
his condition and imperil his life. That on 1ainy damp days he must stay in bed. 
That work on a rice farm, such as keeping open the ditches and work about the 
thrasher, would aggravate his condition. That plaintiff’s tuberculosis had been 
arrested; that tuberculosis may be arrested but is never cured, and it may, after 
being arrested, become virulent again, as a result of physical exertion or exposure. 

Questioned by defendant, he stated that he had answered questionnaires con- 
cerning plaintiff’s condition in 1928, in which he had stated that plaintiff’s dis- 
ability was not permanent. Asked in the questionnaire to approximate the day 
when work could be resumed, he answered, in January, 1929. He answered a 
similar questionnaire in August, 1929, and in doing so stated that plaintiff’s dis- 
ability was not permanent. Asked in the questionnaire when he might resume 
labor, he stated that he might resume labor in one year. 

Asked to explain what he meant by these answers, he said that he thought at 
the time that a year’s rest would enable plaintiff to carry on the business of his 
occupation, that of supervising his farm; but that plaintiff's condition had not 
changed much, that he could see. He said: “He is still very weak; he did improve 
under the first confinement. When he stayed perfectly still and sat in the house 
his appetite and stomach became better.” That plaintiff's condition did not change 
however as he anticipated at the time of answering the questionnaires. 

The plaintiff consulted Dr. Robert Young, who also gave his testimony in the 
case. We are unable to ascertain from the testimony of Dr. Young and _ the 
plaintiff exactly when this was done, but it seems to be probable that it was about 
a year before the trial. Dr. Young testified that at the time plaintiff called on 
him, he (plaintiff) was suffering with chronic pulmonary tuberculosis in both 
lungs. He did not consider him in the last stages of the disease, but his condition 
was far from good. His disease had been arrested and was not of the virulent 
type; but it could become much more active. That plaintiff must be very careful 
the balance of his life, else he will not live long. That plaintiff cannot perform 
the work that a man running a rice plantation would necessarily have to do and 
do justice to himself; that if he did, he would not live long. 

“Q. Would this man be compelled to remain inside of his house or in bed 
on a wet and rainy day? A. He should be in bed on good days; that is his only 
chance. He should have lots of rest. I mean, I am speaking from what experience 
has taught and shown in cases of this kind. 5 

“Q. Do you, in your opinion, consider this man totally and permanently dis- 
abled from performing manual labor? A. I think so; so far as one can judge in 
cases of this kind. I do not think he could or should get up in the morning early, 
nor should he be out on bad days, nor should he be around a thrasher, not 
could he attend to the other numerous duties about a plantation, without causing 

eat physical harm to himself.” win) , 
wit Dr. Young repeated, without objection, what the plaintiff told - _ 
some X-ray pictures which another physician had made and what he as on 
physicians had stated to him on the subject of his condition. The defen _ urges 
that this testimony ought not to be considered. The testimony is not as objection 
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able as defendant contends. It had reference to the state of plaintiff’s health under 
investigation as to his condition. It was not substantive proof, but supporting 
grounds of the diagnosis and treatment prescribed by the doctor giving his 
testimony. 

Several other physicians, Dr. Lewis, Dr. Lionel Bienvenu, and Dr. Oscar 
Bienvenu, examined plaintiff; some, just before, others about a month before, the 
trial. They all found him with a case of arrested pulmonary tuberculosis in both 
lungs, with fibrosis. 

They all testified that plaintiff should not perform manual labor nor expose 
himself in bad weather, but that quiet and rest was necessary in order to prevent 
a recurrence of his arrested condition. One of them gave it as his opinion that 
plaintiff could superintend his farm by looking over it; stated that he did not think 
doing so would do him any more harm than walking about the house. But his 
testimony was like that of the others. He stated that his treatment of patients 
affected with pulmonary tuberculosis was to have them take rest as long as they 
could and to not get out early in the morning. He gave it as his opinion that 
plaintiff was in no condition to look after levees and ditches during periods of 
rain, expressed the opinion that exertion would be harmful, and that there was a 
potential danger of a flare-up, and that the less plaintiff worked the better off he 
would be. 

|2] Defendant contends that plaintiff, no matter his condition of health, is 
engaged in active work as a farmer, supervising his farm work and plantation 
business; that he has been doing so, except for a few months, since the year 1924. 
That he is now engaged in that work and is earning compensation and receiving 
an income and profit from his farm as a result of his efforts. That being en- 
gaged in a business for compensation and profit, he is not entitled to the annuities 
stipulated in the policy. 

\Ve differ with the defendant on this subject. In plaintiff’s application for 
the policy he stated that he was a rice farmer; that his occupation consisted in 
raising rice and cotton. In answer to question by whom employed, his answer 
was “For self”; that his former occupation had been that of a farmer. Plaintiff’s 
invalid condition made it necessary for him to have cultivated his farm by means 
of tenants who work for shares of the crop which they cultivate themselves. 

in his room consulting and advising with his tenants concerning the 

gt ating, harvesting, and marketing of his crops, leaving it to them 

the work, applied to the present case, is not “performing any work or 

any business for compensation or profit,” cutting off plaintiff from 
tipulated behefits. 

either do his weekly trips to Eunice, driving his own automobile, conferences 

fficials of the bank concerning his financial affairs, nor the taking of 
n to children’s dances in the neighborhood, have such an effect. 
The defendant admits that plaintiff made due proof of his disability and 
ade payments of the monthly annuities, under the policy pursuant to the 
urnished, for about three years. It contends that these payments were 
error, but the burden of proof in the matter of the alleged error is on 
endant. And to our mind the proof introduced on the present trial supports 
f first made and negatives the existence of error. 
ippears to us that the provision, “to be unable at any time to perform any 
r engage in any business for compensation or profit,” does not have refer- 
mere conferences and advice, such as took place between the plaintiff and 
nants concerning the cultivation of a crop by the tenants, and the plaintiff 
ng a share of the crop, because of his ownership of the land. 

‘laintiff’s share of such a crop is not compensation or profit, earned as the 
f any work or business engaged in by the plaintiff, but must be regarded 
fruit of the immovable owned by him at the time the policy was obtained. 
provision of the Civil Code, art. 499. 
seems reasonable that the “monthly annuity” provided for in the contract 
to be defeated by income resulting from crops cultivated by tenants on 
the right to which was vested in the plaintiff, previous to and without 
ce to the policy, but contemplated monthly annuity to be paid him in the 
ney stated, independent of the same, otherwise the policy would not bring 
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to the financial assistance of the plaintiff anything that he did not have at the 
time .of taking out the insurance. 

[4] It seems to us that the defendant contends for a construction and enforce- 
ment that would render the policy provision in question of no practical benefit tu 
an insured owning a farm and in the condition of the plaintiff. A policy stipula- 
tion that would so seldom become operative that it would be about as well as if 
left out of the policy altogether is not to be supposed came within the contempla- 
tion of the parties. In this connection we have given consideration to the pro- 
vision which reads: “Without prejudice to any other cause of disability, the entire 
and irrecoverable loss of the sight of both eyes, or the severance of both hands 
above the wrists, or both feet above the ankles, or of one entire hand and one 
entire foot, will be considered as total and permanent disability within the meaning 
of this provision.” This illustration does not weaken plaintiff's case, because his 
total and permanent disability is established by all the evidence on the subject. 
Defendant states in its brief that it does not contend for an interpretation and 
enforcement of the policy that would be unreasonable in its application. 

The evidence satisfactorily shows that up until the year 1924, when plaintiff 
was taken with his present pulmonary trouble, he personally and actively superin- 
tended his farm. He was up and doing early and late, working and seeing that 
others employed thereon performed their work. The testimony abundantly shows 
his continued and uninterrupted condition of total and permanent disability, since 
the ailment in question came into existence. : 

[5] The defendant urges that the additional premium of $5.52 is so small that 
it indicates that the risk did not contemplate such a long and extensive undertak- 
ing. The provision of the policy providing what the defendant will do in case the 
insured shows himself to be totally and permanently disabled is plain, and under 
the articles of the Civil Code, 1901 and 1945, the legal contract of the parties is 
the law of the case. 

Defendant supports its argument with the citation of many decisions from 
the courts of other states, to none of which we have access, but the excerpts 
copied into its brief indicate that in some of them the disability was very different 
from the state of health, due to the arrested consumption in the plaintiff, which 
must be constantly kept in a state of arrest by abstaining from manual work and 
exposure. 

The citation from R. C. L. Vol. 14, subject, Insurance, § 491, pp. 1315 and 
1316, part of which is cited in the brief of the plaintiff, is to our mind the best 
statement of the rules which should govern in the construction of the policy in 
question : 

“Accident policies usually provide for periodical indemnity for ‘total disabil- 
ity,’ or what is usually considered its equivalent, for injuries disabling the insured 
from transacting any of the duties pertaining to his occupation. Total disability 
is necessarily a relative matter, and must depend chiefly on the peculiar circum- 
stances of each case. It must depend largely upon the occupation and employ- 
ment and the capabilities of the person injured. 

“The rule prevailing in most jurisdictions is that the ‘total disability’ con- 
templated by an accident insurance policy does not mean, as its literal construc- 
tion would require, a state of absolute helplessness which can result only from 
loss of reason, since as long as one is in possession of his mental faculties he is 
capable of transacting some part of his business, whatever it may be, although he 
is incapable of physical action. On the contrary, these courts, giving consideration 
to the object of the contract, hold that the ‘total disability’ contemplated by the 
agreement is inability to do substantially all of the material acts necessary to the 
prosecution of the insured’s business or occupation in substantially his customary 
and usual manner. If the prosecution of the business requires the insured to do 
several acts and perform several kinds of labor, and he is able to do and _per- 
form one only, he is as effectually disabled from performing his business as if he 
were unable to do anything required to be done, and while remaining in that con- 
dition he suffers loss of time in the business of his occupation. _ 

“Nor does the provision contemplate absolute physical inability to transact 
any kind of business pertaining to one’s occupation, but it is sufficient if his in- 
juries are such that common care and prudence require him to desist from trans- 
acting any such business in order to effect a cure. And the fact that the insured 
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may be able for an inappreciable period of time to perform his accustomed labor 
does not prevent a recovery, where he is actually totally disabled from following 
any avocation. The provision does apply, however, and prevent a recovery where 
the insured is able to do practically all of his business, though his efficiency is 
somewhat impaired.” 

The section continues and further statements are made along the same gen- 
eral subject line. 

Applying this rule of construction to the policy in question, the plaintiff is 
entitled to recover the stipulated monthly annuities as was found in the lower 
court, but not the penalties which the plaintiff claims. 

[6, 7] The lower court condemned the defendant to pay double the annuity 
due under the policy and $75 attorney’s fees, enforcing against the defendant the 
provisions of Act No. 310 of 1910, §§ 2 and 3. 

The defendant argues that this act does not apply to the policy sued on. 

The act applies in express terms to insurance on account of health and sick- 
ness. The supplemental contract sued on has reference to disabilities of that na- 
ture, rendering the policy amenable to the law in question, but the penalties are 
not to be inflicted, except when it appears that payment has been withheld “with- 
out just and reasonable grounds, such as would put a reasonable and prudent 
business. man on his guard.” 

The supplemental contract sued on contains a stipulation to the effect that: 
“Notwithstanding proof of disability may have been accepted by the company as 
satisfactory, the Insured shall at any time, but not oftener than once a year, on 
demand from the company, furnish due proof of the continuance of such disability; 
and if the Insured should fail to furnish such proof, or if the Insured is able to 
perform any work or engage in any business whatsoever for compensation or 
profit, no further premium will be waived or allowed to accumulate, as an indebt- 
edness against the policy, nor will any further monthly annuity payments be 
made.” 

There is also printed on the policy, under the heading Notice to Policy Hold- 
ers: 

“The company is glad to pay and there is no necessity for help or alleged in- 
fluence in collecting. 

“It is not necessary to employ an attorney or any other person to collect the 
insurance under the policy, or to secure any of the benefits it provides.” 

The evidence indicates that the defendant stopped paying the annuity without 
calling on plaintiff for proof of the continuance of his disability; refused to pay 
further and demanded the premium of $74.37 due on the main policy. 

[8] Defendant urges as a mitigating circumstance the answers of Dr. Garland 
to its questionnaires of 1928 and 1929. In the questionnaire of 1928 he stated 
that plaintiff’s disability was not permanent and gave it as his opinion that he 
could resume work in 1929. In the questionnaire of 1929 he again stated that 
plaintiff's disability was not permanent and that he might resume labor in one 
year. 

In the case Massachusetts Protective Ass’n v. Ferguson, 168 La. 271, 121 So. 
863, 866, the Supreme Court held that: “Penalties in civil actions are not favored 
by the a and should not be imposed except in cases that are clear and free 
from doubt.” 


Dr. Garland testified on the trial that plaintiff’s condition did not improve as 
he expected, but it was not shown that he communicated that fact to the defend- 
ant and informed it as to the continuance of the disability, before the trial of the 
case. 

Under the circumstances, while we find that the defendant owes the annuities 
as held in the lower court, we do not think the penalty provided for by the Act 
in question should be imposed. 


[9] Defendant contends that although the plaintiff only prays for the monthly 
annuities accrued for the months of November, 1929, to August, 1930, inclusive, 
and for all further monthly annuities accruing and becoming due up to the date 
of judgment, that the court condemned it to pay “up until the satisfaction of the 
judgement,” which was beyond the prayer of the petition. 

"he petition of the plaintiff concludes by praying for all orders and decrees 
necessary in the premises and for general relief. 
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Section 5 of Act No. 310 of 1910 provides that it is the duty of the insurance 
company thereafter to make payment every 30 days to the insured, during that 
part of the period of his disability covered by said policy or contract of insurance: 
“The law thus requires defendant to pay the monthly annuities during the period 
of disability.” We do not see that the term mentioned is objectionable, under- 
stood in connection with the language of the law on the subject; but the further 
part of the judgment, which condems defendant, “additionally for an equal sum 
as the total of said annuities which shall be due and paid as a penalty,” will not 
be allowed. 

For these reasons the judgment appealed from is amended so as to require 
the defendant Metropolitan Life Insurance Company to pay to the plaintiff Hor- 
ace Manuel monthly annuities at the rate of $30 per month with legal interest on 
each past-due installment, from the itme it was due until paid, commencing with 
the month of November, 1929, and continuing each month thereafter until August 
1930, and thence monthly thereafter as long as plaintiff’s present total disability 
shall last, all as provided for on that subject in the supplemental agreement in 
question; and, in addition, to reimburse to the plaintiff the premium paid on the 
policy during the year 1930. And as thus amended the judgment appealed from is 
affirmed. In all other respects it is annulled, avoided, and set aside. 

It is further ordered that the defendant and appellant pay the cost in both 
courts. 

PETERSON v. NEW YORK LIFE INS. CO. No. 28702. 
Supreme Court of Minnesota. Jan, 22, 1932. 
240 Northwestern Reporter 659. 
1, INSURANCE. 

Acceptance by beneficiary and retention of premiums returned by insurer 
because reinstatement of life policy was obtained by insured’s fraud held recis- 
sion of policy by consent. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

2. INSURANCE. 

After insured’s death, beneficiary under life policy eld proper party with 
whom to negotiate for rescission and return of premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

3. INSURANCE. 

That, after insured’s death, action does not lie to rescind life policy, held 
not to prevent rescission by consent. 

(For other cases, see Insurance, Dec. Dig. § 246.) 


Syllabus by the Court. 

1. The beneficiary in an insurance policy, the reinstatement of which was 
obtained by the alleged fraud of the insured, after the death of the insured, 
accepted and for a month retained the premiums which were returned by. the 
insurer on the ground of the alleged fraudulent misrepresentations of facts 
material to the risks. Held, a rescission by consent was completed as a matter 
of law. 

2. After the death of the insured, the beneficiary is the proper party to 
whom to return premiums in a proposal to rescind and with whom to agree 
upon a rescission. 

3. That, after death of insured, a suit in equity does not lie to rescind the 
insurance contract, does not prevent the parties from rescinding by consent. 

Wilson, C. J., and Dibell, J., dissenting. 

Appeal from District Court, Ramsey County; Richard D. O’Brien, Judge 

Action by Thomas R. Peterson against the New York Life Insurance Com- 
pany. A verdict was directed for the plaintiff. From an order denying its mo- 
tion for a judgment notwithstanding the verdict or for a new trial, defendant 
appeals. ; , 

Order reversed, and cause remanded, with instructions. t 

Doherty, Rumble, Bunn & Butler and R. O. Sullivan, all of St. Paul, for 
appellant. 

Paul C. Thomas, of St. Paul, for respondent. 

Lorine, J. 





Life | - Peterson v. New York Life Ins. Co. 927 


In an action upon a life insurance policy, the plaintiff had a directed ver- 
dict. The defendant has appealed from an order denying its motion for judg- 
ment notwithstanding the verdict, or for a new trial. 

April 26, 1926, Jennie R. Peterson applied to the defendant for insurance on 
er life, naming her husband, Thomas R. Peterson, the plaintiff, as beneficiary. 
he paid the premiums until January 26, 1927, when the policy lapsed for non- 
payment. March 7, 1927, she applied for reinstatement of the policy and repre- 
sented in writing to the defendant that to the best of her knowledge and belief 
she was in the same condition of health as when the policy was issued, and that 
within the previous twelve months she had had no illness and had not consulted 
or been treated by any physician. The policy was reinstated, and subsequent 
premiums were paid until she died December 28, 1928, from tumor of the brain. 
The evidence clearly shows that in June and July, 1926, she had been treated 
by Dr. Voges, and on July 12, 1926, had been operated upon in a hospital by 
Dr. O. W. Sterner and Dr. Voges. She remained in the hospital about two weeks 
aiter the operation. February 24, 1927, she consulted a Dr. Larrabee, who refer- 
red her to Dr. Hengstler, a brain specialist, by whom she was examined. He 
treated her for some time after the policy was reinstated. Having ascertained 
these facts in connection with its investigation of the proofs of death, the de- 
‘endant notified the beneficiary of the policy of its election to rescind the rein- 
statement on the ground of misrepresentations, and sent him a check for $70.88 
to cover premiums paid and interest thereon from the date of the reinstatement 
f the policy. The check was cashed by the beneficiary, but about a month later 
he caused a certified check to be sent to the company as a tender of the return 
of the money he had received. The tender was refused. 


} 


i 
$ 


The company defended this action, on the ground that the reinstatement of 
the policy was obtained by misrepresentations of the insured as to her physical 
condition, and as to her treatment by physicians during the twelve months prior 
to her application for reinstatement. It also claims that the acceptance by the 
heneficiary of the check for returned premiums and interest amounted to a res- 
cission by consent and an accord and satisfaction. 

[1} 1. We first consider the appellant’s claim that a rescission was effectu- 
ated by its letter returning the premiums paid since the reinstatement and by 
plaintiff's acceptance of those premiums. It sent the premiums and interest 
to date in the form of a check payable to plaintiff. The check was stamped 
refund of premiums and interest with interest on policy No. 9460577, Peterson 
dec'd.”. The letter with which the check was inclosed fully explained the de- 
fendant’s position in regard to the policy. It set out its claim that the rein- 
statement had been obtained by misrepresentation of matters material to the 
risk, and that it elected to rescind on that account. It transmitted the check 
to return the premiums-and interest to date. It also set out its position that 
the policy stood lapsed, and that nothing was payable thereon. The letter was 
clear and easily understandable. Plaintiff does not claim to have misunder- 
stood it. He consulted his banker and cashed the check, as he says, because 
he “needed the money bad.” True, he says he did not intend to forego his 
claim for $1,000 upon the policy, but this does not change the effect of what 
he did. C. J. vol. 1, p. 562; Truax v. Miller, 48 Minn. 62, 65, 50 N. W. 935. That 
instead of consulting his lawyer he consulted a banker and may have been 
wrongly advised in consequence does not relieve him. Fidelity & Casualty Co. 

Gillette-Herzog Mfg. Co., 92 Minn 274, 277, 99 N. W. 1123. As in the case of 
accord and satisfaction, it was not necessary that the letter state in so many 
words that the check, if accepted, must be accepted in full of defendant’s lia- 
bility. If the tenor of the letter made it clear that the purpose of the payment 
Was to effect a rescission, it would be equally effective. 1 C. J. p. 557, note 53. 
Nothing could be plainer than that, if plaintiff accepted the return of the pre- 
miums, he consented to and effectuated a rescission by consent. He could not 
possibly believe that he was entitled to both the returned premiums and the 
msurance which the premiums had been paid to obtain. When he cashed the 
check transmitted for the purpose stated in the letter, the minds of the parties 
met, the rescission became complete. An effort a month later to retract 
was ineffectual. Beck v. National Cont. Co., 143 Minn. 190, 173 N. W. 413. The 
case differs from Tupper v. Insurance Co., 156 Minn. 65, 194 N. W. 99, where 
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plaintiff had an undisputed right to the money paid her. Here plaintiff had no 
right to the returned premiums if he also had a right to the insurance money. 

The plaintiff contends that, because in the trial of this case the defendant 
did not prove the materiality of the misrepresentations, the consideration for 
the rescission failed as a matter of law, and that consequently there was no 
rescission by consent. Such is not the law. If there is a good-faith controversy, 
the consideration is sufficient, regardless of the actual merits. Kelley v. Hop- 
kins, 105 Minn. 155, 160, 117 N. W. 396. The defendant was in good faith con- 
tending that it had a right to rescission, and offered plaintiff a return of pre- 
miums. It did not necessarily have to be able to establish that right in court at 
a later time In the full knowledge of defendant’s contention, the plaintiff ac- 
cepted and cashed the check. He knew that his wife’s representations were false. 
He may not have known that the law prevented the doctors from testifying or 
from showing their materiality. That does not change the situation. The con- 
struction of the letter and plaintiff's admitted acceptance and cashing of the 
check for the reasons stated by him made the rescission by consent a question 
of law for the court. Woodbury v. N. Y. Life Ins. Co., 223 App. Div. 272, 227 
N. Y. S. 699; Tully v. N. Y. Life Ins. Co., 228 App. Div. 449, 240 N. Y. S. 118: 

[2] 2. Plaintiff contends that the beneficiary is not the proper party to 
agree to rescission, and cites American Central Life Ins. Co. v. Rosenstein, 46 
Ind. App. 537, 92 N. E. 380, 383. The majority opinion in that case holds to the 
contrary. That court says: “The law to which he have referred governing tender, 
and the settled law in this state requiring insurance companies to return or offer 
to return the fruits of their contracts with the insured, if they would rescind them, 
being entirely consistent during the lifetime of the insured, are not rendered in- 
harmonious by the substitution of the beneficiary in place of the insured after the 
latter’s death; for, as we have seen, the law governing this class of contracts 
creates the necessary privity on the part of the beneficiary, and thereafter the 
company and the beneficiary are the only parties in interest. The purpose of 
appellant in offering to return the premium was not that it should be applied 
upon the contract, but to avoid it, and, if appellee alone could enforce payment 
of the contract, she alone could have accepted a return of the premium in bar 
of the action, a thing the personal representative of the insured or the widow 
could not do. It must be kept in mind that the policy in question was not void, 
but voidable at the election of the insurer, and that the rules applicable to a 
recovery of the premium in the one case are not applicable in the other. Selby 
v. Mutual Life Ins. Co., supra [(C. C.) 67 F. 490]; American, etc., Ins. Co. v. 
Bertram, 163 Ind. 51, 70 N. E. 258, 64 L. R. A. 935; American, etc., Ins. Co. v. 
Mead, 39 Ind. App. 215, 79 N. E. 526.” 

We consider the beneficiary the proper party to accept the returned pre- 
miums and to consent to a rescission. Having accepted the returned premiums, 
he is hardly in a position to claim that they were not returned to the proper 
party. 

[3] 3. The plaintiff asserts that, because a suit in equity to rescind would 
not lie, the parties might not rescind by agreement. The suit does not lie solely 
for the reason that there is an adequate remedy at law, by way of legal defense 
That it does not lie constitutes no reason why the parties may not consent to a 
rescission. 

The order appealed from is reversed, and the case remanded, with instruc- 
lions to enter judgment for the defendant. 

Wilson, C. J. (dissenting). 

I think the vital question in the matter of rescission was for the jury, and 
I favor a new trial, because the court did not submit the case to the jury. I 
do not agree that there should be judgment for defendant as a matter of law 

Dibell, J 

I concur with the Chief Justice. 
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MOSELEY v. VICTORY LIFE INS. CO. No. 17145. 
Kansas City Court of Appeals. Missouri. Dec. 7, 1931. 
Rehearing Denied Jan. 11, 1932. 

45 Southwestern Reporter (2d) 119. 

1. INSURANCE. 

Validity and interpretation of life policy executed in sister state is governed 
by that state’s law. 

(For other cases, see Insurance, Dec. Dig. §§ 125[2], 147[2].) 

5, INSURANCE. 

Insurer has burden of proving premiums insufficient to continue life policy 
bevond stated date as regards effect of cancellation notice to forfeit policy (Rev. 
St. Kan. 1923, 40—332, 40-333). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

6. INSURANCE. 

Instruction correctly stating law of forum respecting recovery on life policy, 
in view of premium payments, held improper, where law of sister state was 
applicable. 

(For other cases, see Insurance, Dec. Dig. § 351.) 

7, INSURANCE. 

Recovery of damages and attorneys’ fees for vexatious refusal to pay life 
policy to which law of sister state applied held improper, absent pleading and 
proof that law of sister state permitted recovery. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Appeal from Circuit Court, Buchanan County. 

“Not to be officially published.” 

Action on policy of life insurance by Catherine A. Moseley against the 
Victory Life Insurance Company. From an adverse judgment, defendant appeals. 

Reversed and remanded. 

Ralph T. O’Neil, John D. M. Hamilton, and Barton E. Griffith, all of Topeka, 
Kan., and Frank L. Kirtley and Wm. Reiter, both of St. Joseph, for appellant. 

Alcid Bowers, of St. Joseph, for respondent. 

CAMPBELL, C. 

This is an action upon a policy of life insurance in the sum of $1,000 issued 
by defendant to Harry I. Moseley, in which plaintiff, the insured’s wife, is named 
as beneficiary. Plaintiff recovered judgment for the amount alleged to be due 
upon the policy, with penalties and attorneys’ fees, and defendant appeals. 

[1] The contract sued upon was executed in Kansas, and the validity and 
interpretation thereof are governed by the law of that state. 

[2] The insured died in Kansas on October 14, 1929. Thereafter plaintiff 
moved to St. Joseph, Mo., and brought suit in the circuit court on Buchanan 
county. Summons was served upon the superiritendent: of insurance of Missouri, 
and the return is, upon its face, regular. After the service of summons, defendant 
fled motion to quash summons and service upon the ground that the court had 
no jurisdiction of the subject-matter of the action; that the court had not 
acquired jurisdiction of defendant; that the cause of action did not accrue in 
Buchanan county; and that the defendant did not then and never did have an 
office or agency for the transaction of any business in Buchanan county, Mo. 
Evidence was heard on the motion. The motion was denied, and defendant obtained 
leave to answer. Though it is recited in the motion that defendant appeared 
specially for the purpose of the motion, and for no other purpose, the legal effect 
of the filing of the motion, the introduction of evidence to sustain the allegations 
thereof, and subsequently obtaining leave to answer, was an entry of general 
appearance. State ex rel. v. Grimm, 239 Mo. 135, 175, 143 S. W. 483. 

_ [3, 4] Defendant’s third amended answer contains a plea to the jurisdiction 
ot the court, based upon the same theory as that advanced in the motion to 
quash summons and service, that the policy was executed in the state of Kansas, 
and that the statutes of that state, sections 40—332 and 40—333, of chapter 40, 
article 3, R. S. of Kansas 1923, read: 

“40—332. Cancellation of Policy for Nonpayment of Premiums \Vithout Notice. 
It shall be unlawful for any life insurance company other than fraternal doing 
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business in the state of Kansas to forfeit or cancel any life insurance policy on 
account of nonpayment of any premium thereon, without first giving notice in 
writing to the holder of any such policy of its intention to forfeit or cancel the 
same. * * * 

“40—333. Notice of Intention to Cancel Policy for Nonpayment of Premium: 
Time for Payment. Before any such cancellation or forfeiture can be made for 
the nonpayment of any such premium the insurance company shall notify the 
holder of any such policy that the premium thereon, stating the amount thereof, 
is due and unpaid, and of its intention to forfeit or cancel the same, and such 
policy holder shall have the right, at any time within thirty days after such notice 
has been duly deposited in the post office, postage prepaid, and addressed to such 
policyholder to the address last known by such company, in which to pay such 
premium; and any attempt on the part of such insurance company to cancel or 
forfeit any such policy without the notice herein provided for shall be null and 
void. The affidavit of any responsible officer, clerk or agent of the corporation, 
authorized to mail such notice, that the notice required by this section has been 
duly addressed and mailed by the corporation issuing such policy shall be prima 
facie evidence that such notice has been duly given.” 

It is also averred in the answer that insured failed to pay the agreed premium, 
and thereupon, in compliance with the law of Kansas, defendant gave insured 
thirty days’ notice of cancellation, and the policy was thereby forfeited and can- 
celed on September 10, 1929. 

There is no merit in the plea to jurisdiction. Defendant had not only entered 
general appearance, but thereafter filed three answers before filing the answer 
upon which the cause was tried. The record does not contain any of the answers, 
except the third amended answer. We will therefore not convict the trial court 
of error in determining the question of jurisdiction. Moreover, the defendant, at 
the close of plaintiff's evidence, and again at the close of whole case asked the 
court to instruct the jury that plaintiff could not recover, and that the verdict 
must be in favor of defendant. Thus defendant requested the court to exercise 
jurisdiction, and is therefore not in position to say that the court did not have 
jurisdiction. 

[5] The pleaded statutes brought “before the court the judicial construction 
of that statute as interpreted by the courts of the state in which it was enacted.” 
Ramey v. Missouri Pac. R. R. Co., 323 Mo. 662, 21 S.W.(2d) 873, 877. 

The Kansas statutes were construed in the case of Wolford vy. Insurance Co., 
114 Kan. 411, 219 P. 263, 264, 32 A. L. R. 1248, and in the case of Clover v. 
Bankers’ Life Co., 117 Kan. 683, 232 P. 1068. 

In the Wolford Case it is said: “It was definitely stipulated in the contract 
that the date [for the payment of premium] was November 14, 1918, with the 
added grace period. * * * If the date of the delivery of the original policy is 
the contract time for payment of premiums, the result would be that the notice was 
given before the time for payment of the premiums had expired and cause tor 
forfeiture arose. That interpretation, however, would conflict with the plain 
terms of the insurance contract and would in effect be a modification by the 
court of the contract the parties chose to make. The time for the payment ot 
premiums and when insurance would terminate was definitely stated and coupled 
with it was a provision that a failure to pay any premium when due should 
operate as a forfeiture and terminate the obligations of the company.” ; 

It was admitted that the notice of cancellation was received by the insured. 
Therefore, if the premiums paid by him were not sufficient to continue the policy 
in force and effect to a time later than August 10, 1929, the plaintiff is not 
entitled to recover. But we cannot judicially say that the premiums were insufficient 
to continue the policy in force beyond that date. On that question the burden ot 
proof was upon the defendant. Keeton v. National Union, 178 Mo. App. 301, 165 
S. W. 1107; Harris v. Insurance Co., 248 Mo. 304, 154 S. W. 68, Ann. Cas 
1914C, 648. : 

[6] Upon the record, it was not error for the court to refuse to direct verdict 
for the defendant. The court, however, submitted the cause to the jury upon the 
following instruction: “The court instructs the jury that if you find from the 
evidence that the first payment was made on or about April 17, 1923, and the 
policy was then delivered to Harry I. Moseley, and if you further find from the 
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evidence that premiums were paid covering a period of six years and six months, 
and if you further find from the evidence that the insured Harry I. Moseley died 
October 14, 1929, then your verdict should be for the plaintiff for nine hundred 
six dollars and twenty cents, as the amount due on said policy.” 

The instruction correctly states the rule applicable to a contract of life in- 
surance executed in Missouri, but that rule does not apply to the contract in suit. 

[7] Plaintiff obtained an instruction which allowed recovery of damages and 
attornevs’ fees for vexatious refusal to pay the policy. Absent pleading and proof 
that the law of Kansas permitted recovery of damages and attorneys’ fees, the 
instruction should not have been given. The judgment is reversed, and the cause 
remanded. The commissioner so recommends. 

Boyer, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
The judgment is reversed, and the cause remanded. 

All concur. 


METROPOLITAN LIFE INS. CO. v. SUSSMAN. No. 42. 
Court of Errors and Appeals of New Jersey. Feb. 1, 1932. 
158 Atlantic Reporter 406. 
INSURANCE. 


Insurer alleging that insured obtained life and accident policy upon fraudulent 
representations in application for policy, had burden of proof. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Wells, Judge, dissenting. 

Appeal from Court of Chancery. 

Bill by the Metropolitan Life Insurance Company against Aaron P. Sussman. 
From a decree of dismissal, the complainant appeals. 

Affirmed. 

Perkins & Drewen, of Jersey City, for appellant. 

Brenner & Kresch, of Bayonne (David Stoffer, of Newark, of counsel), for 
respondent. 

Per Curiam. 

The bill in this case was filed by the insurance company to compel the can- 
cellation and surrender of a certain life and accident insurance policy issued by it 
to the respondent Aaron P. Sussman. The grounds upon which the cancellation 
was urged were that the policy was obtained upon fraudulent representations re- 
specting other insurance made in the application for the policy; that no policy of 
accident insurance issued to the insured had been canceled, rescinded or renewal 
thereof refused; that no application for accident insurance had been declined, 
postponed or withdrawn, and finally that in answer to inquiry in said application 
the defendant had said that he was not at the time maimed, deformed or crippled 
in any manner or degree or affected with any form of bodily or mental disease, 
disorder, infirmity or impairment. 

The case was heard by a Vice Chancellor on voluminous proofs produced by 
the parties and resulted in a decree of dismissal. From this decree the complainant 
below appeals to this court. 

Under the allegations in the bill of complaint it was incumbent on the com- 
plainant to prove the misrepresentations in the answers given and that those an- 
swers were fraudulent in purpose. The learned Vice Chancellor reached the con- 
clusion that this burden had not been met and advised the dismissal of the bill. 

We think this conclusion was justified and the decree is accordingly affirmed. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Campbell, 
Lloyd, Case, Bodine, Daly, and Donges, and Judges Van Buskirk, Kays, Dear, and 
Kerney. 

For reversal: Judge Wells. 
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KISSINGER v. NORTH AMERICAN UNION LIFE ASSUR. SOC. No. 99, 
Court of Errors and Appeals of New Jersey. Feb. 1, 1932 
; 158 Atlantic Reporter 756. 
1. INSURANCE. 
_ Relation created by fraternal benefit certificate is contractual, and contract 
is discovered from certificate read with society’s rules and by-laws and statute 
from which it obtained powers. 
(For other cases, see Insurance, Dec. Dig. § 718.) 
2. INSURANCE. 

Insurance contract evidenced by benefit certificate is construed as other 
contracts on similar subject; and courts can cnly interpret and enforce such 
contracts according to their terms. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

3. INSURANCE. 

That notice of death was not given immediately after death occurred would 
not defeat beneficiary’s right to recover. 

This would be true even assuming that the law of the insurer re- 
quiring immediate notice of death was a part of the contract of insur- 
ance. 4 
(For other cases, see Insurance, Dec. Dig. § 789[1].) 

4. INSURANCE. : 

Stipulation for immediate notice of death of insured could be waived by in- 
surer’s officer or agent, even though contract provided against such waiver. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 

5 INSURANCE. : " 

Evidence sicld not to show that beneficiary neglected and delayed notifica- 
tion to insurer of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

6. INSURANCE. 

Beneficiary claiming insurance under benefit certificate cannot be charged 
with delay in notifying insurer of insured’s death for time between beneficiary’s 
notification to local council and receipt of notification by insurer. 

The duty of the beneficiary, under the laws of the insurer, was to re- 
port the death of the insured to the local council of which he was a 
member, and the evidence showed that three months elapsed between 
the notification given by the beneficiary to the local council and its 
receipt by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 

INSURANCE. 

Provisions in insurance contracts ereating forfeitures are construed most 
strongly against the insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 146[3], 726.) 

8. INSURANCE. 

Provision giving rise to ambiguity in insurance contract should be construed 
most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. §$§ 146[3], 726.) 

9. INSURANCE. 

Under insurance contract, limitation of beneficiary’s right of action, /ield 
to run from time she furnished proofs of death. 

Under the contract, the insured having died in good standing, after 
compliance with all stipulations, and the beneficiary having furnished 
satisfactory proof of death, her right to recover became, prima facie, 
fixed, and, if, in order to enforce or test that right, she must have re- 
course to a suit at law, she is not to be barred of her action by law or 
rule of the insurer, unless such law or rule was expressly or impliedly 
within the terms of the contract upon which she relies. In the present 
case, the law of the insurer provided that action to recover claim should 
be commenced “within one year next after the death of such member, 
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and within one year next after the cause of action accrued,” and con- 

struction of such rule most favorable to benefciary is that limitation 

began to run from the time that right accrued, or from time she furnish- 

ed proofs of death. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

10. INSURANCE. sind 

Insurer’s defense that suit was not brought in time held subject to objec- 
tion that after limitation period insurer recognized continued validity of policy. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

ll. INSURANCE. | ' 

Forfeiture is waived where insurer with knowledge of forfeiture recognizes 
continued validity of policy. 

(For other cases, see Insurance, Dec. Dig. §§ 391, 755[1].) 

12. INSURANCE. 1 . 

Where other conditions of insurance contract are such that reasonable com- 
pliance insisted on by insurer is inconsistent with observance of limitation rule, 
latter will not defeat recovery. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

Appeal from Supreme Court. ’ ; 

Action by Elda H. Kissinger against the North American Union Life As- 


surance Society. From an adverse judgment, defendant appeals. 
Affirmed. 


McGOWAN vy. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. Jan. 29, 1932. 
255 New York Supplement 130. 
MUNICIPAL CORPORATIONS. 

Insurer defending action on life policy eld not entitled to subpoena duces 
tecum directed to city health department for production of records (Rules of 
Civil Practice, rule 162). 

Application of insurance company for subpoena duces tecum to be di- 
rected to city department of health for production of records showing 
treatment of deceased for communicable disease was properly denied, be- 
cause of a rule of the department of health, providing that its records 
should not be opened for inspection by the public, or to any person other 
than representative of the department of health, and such persons as may 
be authorized by law to inspect such records, and because to permit such 
inspection would be against public policy. 

(For other cases, see Municipal Corporations, Dec. Dig. § 191.) 

Appeal from Special Term, New York County. 

Action. by Louise McGowan against the Metropolitan Life Insurance Com- 
pany, in which the defendant applied for a subpoena duces tecum, to be directed 
to the Department of Health of the City of New York to produce certain records. 
From a determination of the Appellate Division, Supreme Court, New York Coun- 
ty (141 Misc. Rep. 834, 253 N. Y. S. 551), affirming an order of the City Court 
of the City of New York, made at a Special Term thereof, denying the application, 
the defendant appeals. 

Determination affirmed. 


Argued before Finch, P. J., and McAvoy, Martin, O’Malley, and Townley, JJ. 
_ Edward M. Grout and Paul Grout, both of New York City (Dean Potter, of 
New York City, of counsel; Leroy A. Lincoln, Harry Cole Bates, and Joseph 
Howland Collins, all of New York City, on the brief), for appellant. 

Nathaniel Ellenbogen, of New York City, for respondent. 

Arthur J. W. Hilly, Corporation Counsel, of New York City (Milton I. Hau- 
ser, of New York City, of counsel; J. Joseph Lilly, of New York City, on the 
brief), for department of health. 

Martin, J. 


_ The plaintiff, widow of John J. McGowan, has brought this action as benefi- 
Clary to recover the amount alleged to be due on an insurance policy. The de- 
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ceased applied for and received the policy in the year 1928, and a copy of his ap- 
plication was attached thereto. ; 

The case was called for trial on June 17, 1931, but an adjournment was egrant- 
ed pending the decision of this appeal from an order denying defendant’s motion 
for a subpoena duces tecum, addressed to the department of go alth, directing the 
production of records showing the treatment of the deceased for a communicable 
disease at the health department’s clinics. 

The department of health of the city of New York is not a party to this ac- 
tion, but appeared in opposition to this application, after service upon it of a no- 
tice of motion under rule 162, Rules of Civil Practice, for an order requiring 
records, books, and papers in connection with the diagnosis and treatment of the 
disease from which John J. McGowan was suffering. The department of health 
refused to permit an inspection or examination of these records on the ground 
that to divulge the secret information contained therein would be in violation 
the rule of the department and against public policy. 

The Sanitary Code, § 223, and Regulation 9 adopted thereunder, provides that 
the records of the department shall not be open for inspection by the public or to 
any person other than the representatives of the department of health of the city 
of New York and such persons as may be authorized by law to inspect such 
records. 

The appellant relies on the case of Friedeberg v. Haffen, 162 App. Div. 79, 
147 N. Y. S. 1, as authority for the issuance of this subpcena duces tecum. In 
that case, a communication between the corporation counsel and a borough presi- 
dent was directed to be subpcenaed; but there was no such question of public pol- 
icy there involved as is present in the case before this court upon this appeal. 

In Davis he Supreme Lodge, Knights of Honor, 165 N. Y. 159, 163, 58 N. E. 
891, 892, the Court of Appeals said: “The disclosure by a physician, whether vol- 
untary or involuntary, of the secrets acquired by him while attending upon a pa- 
tient in his professional capacity, naturally shocks our sense of decency and pro- 
priety, and this is one reason why the law forbids it. The form in which the 
statements are sought to be introduced is of no consequence, whether as a witness 
on the stand or through the medium of an affidavit or certificate. All are equally 
under the ban of the statute.” 

To induce those who are afflicted with a communicable disease to submit to ex- 
amination and treatment, in an effort to eradicate such diseases and protect the 
public who might come in contact with those suffering from same, the department 
of health has established clinics for their use, with the assurance that the infor- 
mation thus obtained will not be divulged, and that the records containing such 
information will not be open for inspection by the public. If that assurance can- 
not be relied upon, those so afflicted may refuse such aid with the result that they 
may endanger the health of the public at large. The security inspired by such a 
rule gives confidence to those requiring treatment and encourages them to co-op- 
erate with the department of health in an effort to control or eradicate such dis- 
eases. 

We are not here passing upon the admissibility of the evidence, only on the 
question of public policy. 

In the Matter of Green, 92 Misc. Rep. 503, 506, 157 N. Y. S. 87, 89, affirmed 
173A pp. Div. 923, 157 N. Y. S. 1127, the court said: 

“As was said by the court in Friedeberg v. Haffen, 162 App. Div. 79, 147 
Y. S. 1, to pass upon the question of the admissibility of such evidence upon the 
trial would be the usurping by this court of the functions of the trial court, to1 
evidence which is privileged may become admissible, and that question as to its 
admissibility must rest with the trial court conducting the proceeding under the 
petition, when the question arises by the presentation or offer of such communica- 
tions in evidence. 

“This court is governed by the decision just referred to. That interpretation 
of the rule arose under an application for subpoena duces tecum directing the 
president of the borough of the Bronx to produce written communications passing 
Senian himself and the corporation counsel, although they were privileged under 
section 835 of the Code of Civil Procedure; still the court there held that the 
Special Term erred in refusing the application for a subpoena. 

“The same question is not here—here is a question, and a serious one, as to 


+ 
or 
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public policy. What in the long run will best preserve and conserve the public in- 
serests? What will best serve to hold up the hands of the commissioner of excise 
in eyery laudable and proper effort made or to be made in enforcing the Liquor 
Tax Law? 

“Whether the written complaint, if there was one, was received in evidence 
or not, the mere presenting of it, with a request that it be received, would do the 
harm which the commissioner of excise properly fears. In the case here under 
consideration, as above Stated, it appears that there is no such written complaint. 
** * 

“But, beyond that, even if there was a written complaint by a citizen or citi- 
zens specifically calling the attention of the department to the premises in question 
alleging the disorderly character of the same, this court would refuse to cause to 
be issued a subpoena such as the respondent here calls for, on the ground, not 
only that the communication is a privileged one, not only because it is very ques- 
tionable whether it would be admissible or not, but, beyond and above that, be- 
cause it would be clearly against public policy that such a communication should 
become public property. * * *” 

In Grattan v. Metropolitan Life Ins. Co., 80 N. Y. 281, 36 Am. Rep. 617, the 
insurance company sought to prove by the attending physician the nature of the 
illness of which the mother of the insured died, and it was held that the proof 
was properly excluded. See, also, Buffalo Loan, Trust & Safe-Deposit Co. v. 
Knights Templar & Masonic Mut. Aid Ass’n, 126 N. Y. 450, 27 N. E. 942, 22 
Am. St. Rep. 839. 

The appellant says that if it can produce these documents it will be in a po- 
sition to prove that the deceased applied for treatment at the board of health. To 
do so it would be necessary to disclose all the facts which should be kept secret. 

If the fact that the deceased applied for treatment is admissible, it may be 
proved by other evidence. To prove that fact by the production of the papers 
required would necessarily compel a disclosure of the details of the visit of the 
deceased to the department of health. The reason assigned for the necessity of 
such disclosure of the official documents of the department of health does not out- 
weigh the importance of keeping the contents of such papers secret. The pro- 
tection thus afforded the people of the city of New York is of much greater im- 
portance than the interests of a litigant in an action of this character. 

The rule of the department of health forbidding the disclosure of information 
contained in its records is a sufficient ground for the denial of the appellant’s mo- 
tion for a subpcena duces tecum. To divulge to the world the secrets of a patient 
would not only be shocking, but against public policy. The determination should 
be affirmed, with $10 costs and disbursements. 

Determination affirmed, with $10 costs and disbursements. Order filed. 

Finch, P. J., and McAvoy and Townley, JJ., concur. 

O'Malley, J., concurs in result. 

BROWN v. JOHN HANCOCK MUT. LIFE INS. CO. 
In re HELD’S ESTATE. 
Supreme Court, Appellate Term, First Department. Feb. 10, 1932. 
255 New York Supplement 257. 
INSURANCE. 


Policy provision requiring policy to be delivered during insured’s good health 
is waived when insurer’s agent delivers policy knowing of insured’s illness. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Florence Brown, as acting executrix of the estate of Catherine 
Held, deceased, against John Hancock Mutual Life Insurance Company. From a 
judgment on a verdict directed for defendant, plaintiff appeals. 

Reversed, and judgment directed for plaintiff. 

Argued January term, 1932, before Levy, Callahan, and Untermyer, JJ. 

Moses L. Braunstein, of New York City, for appellant. 

Frederick C. Tanner, of New York City, for respondent. 

Per Curiam. 

A prior judgment for defendant was heretofore reversed; this court citing the 
tase of Calarco v. John Hancock Mutual Life Ins. Co., as reported in the advance 
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sheets of 239 N. Y. S. 12. The bound volume of such report does not contain that 
decision, the opinion having been withdrawn by the court, as appears by advance 
sheets 241 N. Y. S. No. 6, but the case referred to was decided by the Appellate 
Term, Second Department, in September, 1929. Since then the cases of Bible vy. 
John Hancock Mutual Life Ins. Co. of Boston, Mass., 256 N. Y. 458, 176 N. E. 
838, and Heffron v. Atna Life Ins. Co., 233 App. Div. 534, 253 N. Y. S. 765, 
have been decided, holding that a clause in a life insurance policy requiring the 
policy to be delivered during the good health of the insured is waived when the 
agent for the company delivers the policy with knowledge of the illness of the 
insured. 

Plaintiff’s evidence herein, though» slight, in the absence of proof to the 
contrary, was sufficient to show such an estoppel of the defendant. The evidence 
did not establish that the insured suffered from tuberculosis at the time of the 
delivery of the policy. Considering the form and the substance of the proof of 
death and attending physician’s statement, we find that they show that the tuber- 
culosis developed after such delivery. 

Judgment reversed, with $30 costs, and judgment directed for plaintiff for 
the amount demanded in the complaint, with interest and costs. All concur. 


BERNSTEIN v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Monroe County. Dec. 9, 1931. 
255 New York Supplement 591. 
1. INSURANCE. 


Conditions in life policy should be construed strictly against party for whose 
benefit they were reserved. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. : 

Life insurer, more than one year after receiving notice of insured’s death by 
drowning, held not entitled to order permitting exhumation of body and autopsy, 
in view of unreasonable delay (Penal Law, §§ 2210, 2213). 

(For other cases, see Insurance, Dec. Dig. § 549.) 


Action by Esther B. Bernstein against the Metropolitan Life Insurance Com- 
pany. On application by the defendant for an order directing that the body of 
insured be exhumed and authorizing examination thereof. 

Application denied. 

Charles B. Bechtold, of Rochester, for plaintiff. 

John Van Voorhis’ Sons, of Rochester, for defendant. 

GILLETTE, J. 

This is an application for an ordér of this court requiring the plaintiff to 
permit the body of her husband, Charles K. Bernstein, to be exhumed and to 
permit the defendant an opportunity to examine the body of the insured, Charles 
kK. Bernstein, and to make an autopsy upon the same. 

“The law throws around the bodies of deceased human beings a protection 
even in their graves. The right of Christian sepulture includes the right to have 
one’s remains respected in his or her last resting place. Many circumstances 
arise from time to time necessitating a disturbance of the repose of the dead, 
but it must be some controlling public reason or superior private right which 
would induce the court to permit that to be done which from time immemorial 
has been considered abstractly as a work of desecration.” 


In the absence of a strict legal right, only some rare emergency could move a 
court of equity to take a body from its grave and permit an autopsy, if there 1s 
reason to believe, as exists here, that the conscience of the deceased, were he 
alive, and that the conscience of the surviving relatives, would be outraged thereby, 
and the sentiments and usages of the religious sect to which the deceased and 
his relatives belong should not be wholly disregarded. 

The dead are to rest where they have been laid, unless reason of substance 
is brought forward for disturbing their repose, although the insurance policy 
provides that the company shall have the right and opportunity to examine the 
body of the insured and to make an autopsy in case of claim thereunder, unless 
forbidden by law. 

The defendant was not at liberty to wait indefinitely or fer any unreasonable 
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length of time before making a demand for an autopsy upon the body of the 
deceased insured. The provision in the policy granting this right called for prompt 
action on the part of the insurer. It was an unreasonable delay on the part of the 
insurer to wait for over a year after the body of the insured had been interred, 
and no sufficient excuse appears for this delay. 

The insured died on or about the 4th day of August, 1930, and notice of the 
death of the insured by drowning was given to the defendant company on the 
20th day of August, 1930, and immediately thereafter proofs of death were filed, 
and no demand for an autopsy was ever made upon the plaintiff or her attorney 
until on or about the 16th day of September, 1931, a period of over a year after 
the proofs of loss were filed. The defendant does not show any excuse to the 
court for its gross laches in moving for an examination after such a long period 
of time had elapsed. 

[1] The courts have repeatedly held that in cases of accidental death the 
insurer must make a demand within a reasonable time for an autopsy. The defend- 
ant was not at liberty to wait indefinitely or for any unreasonable length of 
time, althgugh no time is specified within which the permission to examine may 
be availed of. Still, a due regard for the sentiments of the family and friends of 
the deceased, even public policy, required as early and immediate exercise of the 
option to examine as was possible. Conditions in insurance policies, as in all other 
contracts, should be construed strictly against those for whose benefit they were 
reserved. 

2] Section 2213 of the Penal Law of the state of New York provides for 
only four instances where the dissection of a human body is lawful. The case at 
bar does not fall within any of these four provisions. Neither can there be any 
power vested in the court to order an examination: and dissection of this body 
under the provisions of section 324 of the Civil. Practice Act, which gives our 
courts power to require discovery. See Danahy v. Kellogg, 70 Misc. Rep. 25, 126 
N. Y. S. 444; Rabbasco v.. Dinkel & Jewel Co., Inc. (Sup.) 198 N. Y. S. 831. 
See, also, as authority for denying this application, Wehle v. United States Mutual 
\ccident Association, 11 Misc. Rep. 36, 31 N. Y. S.. 865, affirmed with opinion 
153 N. Y. 116, 47 N. E. 35, 60 Am. St. Rep. 598; also Root v. London Guarantee 
& Accident Co. (4th Dept.) 92 App. Div. 578, 86 N. Y. S. 1055; Ewing v. 
Commercial Travelers’ Mutual Accident Association of America, 55 App. Div. 
241, 66 N. Y. S. 1056. 

Section 2210 of the Penal Law, however, seems to recognize the right of a 
person to direct the disposal of one’s own body after death. 

[3] So it is seriously questioned, under the anthorities above cited, whether 
the court has power to. grant the relief sought in this motion, and, if it has the 
power under the terms of the policy, it certainly should not be granted at this 
late day, where it is extremely doubtful if an autopsy would reveal anything other 
than putrefaction. 

Therefore, the application is denied. However, the defendant should be given 
an opportunity to amend its answer setting up the refusal of the plaintiff to grant 
an autopsy, both as a matter of right and as a condition precedent to the 
recovery of any double indemnity, which, however, should be granted upon terms 
of costs of the action to date, to abide the event, the amended answer to be 
served within ten days after the entry of an order in accordance herewith, the 
date of issue to remain the same, and the case to retain its preference on the 
preterred calendar of the Supreme Court. 


KANSAS CITY LIFE INS. CO. v. HISLIP. No. 20503. 
Supreme Court of Oklahoma. Nov. 3, 1931. 
Rehearing Denied Jan. 12, 1932. 
6 Pacific Reporter (2d) 678. 
1. INSURANCE. 
_ Insurer's acceptance of note constitutes “payment” within policy of provi- 
sion that insurer will not be bound until premium is paid. 


(For other cases, see Insurance, Dec. Dig. § 137[4].) 
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2. INSURANCE. seid ; ; zt 

Agent’s delivery of life policy to insured, and acceptance of insured’s note 
for first premium, constitutes completed contract. 

(For other cases, see Insurance, Dec. Dig. § 137[4].) 

3. INSURANCE. ; 

Recital in life policy held to acknowledge receipt of first year’s premium, 
precluding insurer denying payment so far as binding effect of policy is con- 
cerned. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

4. INSURANCE. : 

Insurer may demand payment of annual premium in cash, or to waive cash 

payment and accept notes or other thing of value. 


(For other cases, see Insurance, Dec. Dig. § 186[5].) 
5. INSURANCE. : 

Incontestable clause jield to reserve to insurer right to ascertain facts ma- 
terial to risk and validity of contract within year, and to preclude itsfrom can- 
celing or rescinding contract thereafter. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INSURANCE. 


Insurer’s acceptance of part cash and note for first premium, prior to in- 
sured’s disability, held “payment” of premium. 


(For other cases, see Insurance, Dec. Dig. § 137[4].) 


Syllabus by the Court. 

In reference to the annual premium stipulated for in the policy of insur- 
ance, the insurance company has a right to demand cash payment, and it also 
has a right to waive the payment of the premium in cash and to accept in pay- 
ment, notes or any other thing of value, not in conflict with law, satisfactory 
to the company. Mutual Life Insurance Co. v. Chattanooga Savings Bank, 47 
Okl. 748, 150 P. 190, L. R. A. 1916A, 669. 

Where an insurance policy provides as a condition that the policy will not 
pind the insurer until the premium is paid, acceptance of a note by the insurer 
constitutes payment. American National Insurance Co. v. Brown, 179 Ky. 711, 
201 S. W. 326. 

A life insurance policy which recites: “This policy is issued in consideration 
of the Stipulations, Agreements and Representations made in the application 
for this policy, a copy of which application is hereto attached and made a part 
hereof, and said policy and application constitute the entire contract between 
the parties hereto, and in further consideration of the annual premium of One 
Hundred Fifty-eight Dollars, and Seventy cents for one year’s term insurance 
irom date hereof,” clearly acknowledges receipt of the first year’s premium, 
and the insurance company, when it accepts part cash and note in payment ot 
the first premium, cannot be heard to deny payment, in so far as the binding 
effect of the policy is concerned. Masson v. New England Mut. Life Ins. Co., 85 
Cal. App. 633, 260 P. 367; Noble v. Kansas City Life Ins. Co., 33 S. D. 458, 146 N. 
W. 606. 


“When an insurance company issues a policy of life insurance, and its 
agent delivers the policy to the insured, and such agent, on behalf of the insur- 
ance company, receives and accepts the promissory note of said insured for the 
amount of the first year’s premium on said policy, this constitutes a completed 
contract, and creates a liability on the insurance company under the terms ot 
the policy.” North Carolina Mutual Life Ins. Co. vy. White, 130 Okl. 118, 265 
P. 642. , : : 

A life insurance policy which expressly stipulates: “This policy is absolutely 
‘ree from restriction as to residence, travel, or place of death, and is incontesta- 
ble after one year from date” means, “that, if the premiums are paid, the liabil- 
ity shall be absolute under the policy, and that no question shall be made ot 
its original validity. The language admits of no reasonable construction other 
than that the company reserves to itself the right to ascertain all the matter 
and facts material to its risk and the validity of its contract for one year; and 
that if within that time it does not ascertain all the facts, and does not cancel 
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and rescind the contract, it may not do so afterwards.upon any ground then 
in existence.” Met. Life Ins. Co. v. Peeler, 122 Okl. 135, 176 P. 939, 940, 6 A. 
L. R. 441. 

Record examined. Held, that the payment of part cash and the giving and 
accepting of a note prior to the time the disability of the insured accrued, which 
cash and note represented the amount of the first annual premium, constituted 
payment of the premium within the meaning of the provisions of the policy of 
insurance in question, and an answer which admits the premium was paid in 
aforesaid manner, and that the disability accrued subsequent to the payment 
of said cash and the acceptance of said note, and prior to the payment of said 
note, states no defense to the petition in the instant case, and the court properly. 
sustained a motion for judgment on the pleadings. 

Appeal from District Court, Oklahoma County; Wyley Jones, Judge. 

Action by Francis Hislip against the Kansas City Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Keaton, Wells, Johnston & Barnes, of Oklahoma City, and Frank W. Mc- 
Allister, of Kansas City, Mo., for plaintiff in error. 


Ames, Cochran, Ames & Monnet, of Oklahoma City, for defendant in error. 
McNEILL, J. 


This is an appeal from the judgment of the district court of Oklahoma 
county. The parties will be referred to as they appeared in the trial court. 
The plaintiff filed his petition against the Kansas City Life Insurance Company 
alleging, in substance, that on July 5, 1927, said defendant issued to plaintiff its 
policy of insurance, whereby defendant insured the life of plaintiff in the sum 
of $10,000, and agreed that, should plaintiff, after payment of the first annual 
premium of said policy, become totally and permanently disabled by bodily in- 
jury or disease, said defendant would, upon receipt of proof of said disability, 
pay to plaintiff a monthly income of $10 per month for each $1,000 of the amount 
of the insurance named in said policy. It was further alleged that on or about 
August 1, 1927, plaintiff, as the result of tuberculosis, became totally and per- 
manently disabled, and has been since said date confined to his bed, and is, 
wholly unable to transact ‘any business or follow any occupation; that said total 
and permanent disability accrued after payment of the first annual premium on 
said policy, and before default was made in any subsequent payment; and that 
said disability did not result directly or indirectly from any of the causes ex- 
cluded under said disability provisions. 

Plaintiff also alleged that on or about July 10, 1928, due proof of said disa- 
blity was delivered to said defendant; that said plaintiff has complied with all 
the terms and provisions of said policy; that under and by virtue of said pro- 
visions defendant has become indebted to plaintiff in the sum of $300 on account 
ot such disability, and prays for judgment against said defendant in said amount. 


To this petition, defendant files its answer admitting the allegations of the 
petition, except as therein stated, as follows: “Defendant specifically denies 
that the total and permanent disability of plaintiff alleged in his petition accrued 
after the payment on a first annual premium on said policy, but defendant al- 
‘eges that at the time such total and permanent disability accrued the plaintiff 
had paid upon said first annual premium the sum of $39.69 and no more, and 
that for the balance of said first annual premium he had given his note to the 
defendant company for the sum of $115.89 due September 28, 1927, and which 
note was not paid until on or about the date the same became due. That by 
1eason thereof the disability provision of said policy had not become effective 
wnd did not cover total disability accruing before the-date of the actual payment 
ot said first annual premium.” 


_ On March 2, 1929, plaintiff filed his motion for judgment on the pleadings, 
tor the reason that the matters contained in the answer of the defendant did 
not constitute a defense to the action, and prayed for judgment against said 
defendant. This motion came on for hearing on March 9, 1929. The court sus- 
tained said motion, and rendered judgment in favor of plaintiff and against de- 
tendant for $300, interest and costs, to all of which the defendant excepted, 


tq the cause was regularly brought to this court upon certified transcript of 
the record. 
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The facts are not in controversy. The only question presented for deter- 
mimation is whether or not, under the pleadings, the court properly rendered 
judgment for plaintiff. 

The part of the provisions of the policy material to the determination of 
this case is as follows: “Upon receipt, at the Home Office of the Company, of 
due proof, upon blanks furnished by the company for that purpose, that, after 
the payment of the first annual premium upon this policy, and before default 
in the payment of any subsequent premium, and while the policy is in force, and 
before the insured has attained the age of sixty years, the insured has become 
and is totally and permanently disabled by bodily injury or disease, except as 
hereinafter provided, and will be continuously and wholly prevented thereby for 
life from engaging in any occupation, employment or work for wages, gain or 
profit, and that such permanent and total disability has existed during the pre- 
ceding period of thirty days, the Company will waive the payment of any sub- 
sequent premiums of this policy which fall due during the continuance of such 
total and permanent disability; and after the lapse of sixty days from the re- 
ceipt of the aforesaid proof, if such total and permanent disability as herein de- 
fined has continued and then exists, the Company will pay the insured a monthly 
income of ten dollars per month for each $1000.00 of the amount of insurance 
named on the first page of this policy, the first of such monthly income pay- 
ments to be made immediately upon approval of claim therefor, and a like 
amount on the corresponding day of each calendar month thereafter during the 
continuance of such total and permanent disability and the life of the insured.” 

It is admitted by the pleadings that plaintiff paid upon said first annual 
premium the sum of $39.68 cash, and gave his note to the defendant, due Sep- 
tember 28, 1927, for the balance of said first annual premium, which was paid 
on or about the date it became due. 

Counsel for defendant, in their brief, state: “Defendant specifically denies 
that the total and permanent disability of plaintiff alleged in his petition accrued 
after the payment of the first annual premium on said policy; but defendant 
alleges that at the time such total and permanent disability accrued .the plain- 
tiff had paid upon said first annual premium the sum of $49.68 and no more, and 
that for the balance of said first annual premium he had given his note to the 
defendant company for the sum of $115.89 due September 28, 1927, and which 
note was not paid until on or about the date the same became due. That by 
reason thereof the disability provision of said policy had not become effective 
and did not cover total disability accruing before the date of the actual payment 
cf said first annual premium.” 

Counsel for plaintiff admit that if the first annual premium had not been paid 
at the time plaintiff became disabled, then the defendant is not liable under the 
disability provision of said policy, and contends that the only question presented 
to this court for determination is whether or not, on the date that plaintiff be- 
came totally and permanently disabled, the first annual premium on the policy had 
been paid within the meaning of said provisions. Counsel for defendant contend 
that the policy required payment of the first annual premium in cash, or that pay- 
ment in cash alone would create liability in this case. On the other hand, counsel 
for plaintiff contend that the first annual premium on the policy in question had 
been paid within the meaning of the provisions of said policy at the time. the dis- 
ability of plaintiff occurred, and that, if the actual amount of the premiums in 
cash was required, such manner of payment was waived by defendant when it 
accepted the cash and note of plaintiff, and it therefore became bound to pay the 
amount stipulated in the policy from and after such waiver. 


This court, in the case of Mutual Life Insurance Co. v. Chattanooga Savings 
Bank, 47 Okl. 748, 150 P. 190, L. R. A. 1916A, 669, in the first, second, and third 
si of the syllabus, says: 

In the absence of an express agreement to the contrary, the acceptance of 
a wick or draft in payment of a debt is conditional, depending upon the honor 
of the check or draft when presented, and in case of dishonor, an action may be 
maintained upon the original debt. 


“2. The annual premium stipulated for in a life insurance policy to be paid by 
the assured is not a ‘debt,’ and the strict rule governing the payment of debts by 
check or draft does not control the payment of such premium. 
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“3, The annual premium stipulated for in the policy in suit was payable in 
cash, and the insurance company had the right to demand cash in payment, but 
it also had the right to waive the payment in cash and to accept a check or draft 
in payment.” 

In that case, the annual premium stipulated for in the policy was payable “in 
cash,” and the court held that the insurance company had a right to demand cash 
in payment, and that it also had a right to waive the payment of the premiums, in 
cash, “and to accept in payment, notes, checks, drafts, or any other thing of value 
that might please it.” In the case at bar, there is no requirement in the policy 
that the premium be paid in cash. The policy provides: “This policy-is issued in 
consideration of the stipulations, agreements and representations made in the ap- 
plication for this policy * * * and in further consideration of the annual premium 
of One Hundred Fifty Eight Dollars and Seventy Cents for one year’s term in- 
surance from date hereof. This policy will be continued upon the further pay- 
ment of a like amount on or before the fifth day of July each year thereafter. 
zee” 

The Supreme Court of Kentucky, in the case of George Washington Life In- 
surance Co. v. Norcross, 178 Ky. 383, 198 S. W. 1156, 1158, stated as follows: 
“Where agents are vested not only with apparent, but actual, authority to accept 
either cash or notes for the first year’s premium, the company will not be per- 
mitted to say that they are its agents when accepting cash and not its agents when 
accepting notes. While as between himself and the company, the agent may be 
responsible for the amount of the premium represented by the note after deduct- 
ing his commission, yet as between the company and the insured, he is still the 
company’s agent and not a mere private individual acting on his own responsibil- 
ity. Any other rule would place the insured at the mercy of the insurance com- 
pany, and frequently deprive him of insurance which he, as a reasonable man, had 
the right to believe was in full force and effect. Here the note was not only ac- 
cepted by the local and state agent in payment of the first year’s premium, but 
the note was subsequently paid and the net amount due the company paid to the 
state agent of the company. Under these circumstances, the acceptance of the 
note was a payment of the first year’s premium as between the insured and the 
company.” 

{1] This same court, in the case of American National Insurance Co. v. 
srown, 179 Ky. 711, 201 S. W. 326, stated in the second syllabus as follows: 
“Where condition is that policy will not bind insurer until the premium is paid, 
acceptance of a note by the insurer constitutes payment.” 

In the body of the opinion, the court says: 


“The only condition is that the premium must be paid annually in advance, and 
under this contract we see no reason why the execution of .a note by the insured 
tor part, or indeed the whole, of the premium should not be treated as a payment 
of the premium within the meaning of the policy. The note executed for part of 
the premium was, as we have seen, made payable to the insurance company and 
was delivered to and accepted by its agent, who presumably had authority to ac- 
cept the note in part payment of the premium. Plainly, to permit an insurance 
company to defeat the collection of the insurance upon the ground that a note 
taken by its agent was not to be regarded as payment of the premium would be 
to enable it to practice a fraud upon an insured who believed that the acceptance 
of the note was a satisfactory compliance with the requirements that the annual 
premium should be paid in advance. 


“We have gone much farther than this by holding that the acceptance of a 
note in part payment of the premium will satisfy the condition in the contract that 
the premium must be paid in advance and in cash. This was determined in New 
si: Life Ins. Co. v. Evans, 136 Ky. 391, 124 S. W. 376. In that case the court 
Said : 

‘A number of cases have come before this court involving forfeiture features 
of insurance policies similar in many respects to this one. In those cases, as here, 
the insured had executed premium notes, in lieu of paying the premiums in cash. 
The standard form of life policies provides for the payment of premiums in cash 
in advance as condition precedent to the continuation of the contract. Yet in 
eacl nstance notes, conditioned as the one at bar, had been accepted by the in- 
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ve 


surers in lieu of the cash payments. It was once thought, and sometimes held, 
that the notes did not waive the stipulation for cash payment—that the insured 
carried the risk of dying uninsured until the premium note was paid in cash. That 
view was early abandoned. It is now universally held that the acceptance by the 
insurer of the note is a waiver of the policy provision for cash payment of the 
particular premium in advance.” 

The policy in that case provided as follows: “Any policy issued hereon shall 
not take effect until the first premium has been paid during my insurability.” 

On this provision, the court, in the body of its opinion, speaking in reference 
to the acceptance of the note for the first premium as constituting payment of the 
first premium says: “It will be observed that the stipulation we have quoted mere- 
ly declares that any policy issued shall not take effect until the first premium has 
been paid during the insurability of the applicant, and we have already determined 
that the first premium was paid within the meaning of the policy when the appli- 
cation was made, and consequently paid at a time when there could be no doubt 
about the insurability of Brown.” 

[2] In the case of North Carolina Mutual Life Ins. Co. v. White, 130 Okl. 
118, 265 P. 642, this court, in the third syllabus, said: “When an insurance com- 
pany issues a policy of life insurance, and its agent delivers the policy to the in- 
sured, and such agent, on behalf of the insurance company, receives and accepts 
the promissory note of said insured for the amount of the first year’s premium on 
said policy, this constitutes a completed contract, and creates a liability on the in- 
surance company under the terms of the policy.” 

In the body of the opinion, as follows: “It is next contended by plaintiff in 
error that the evidence adduced by defendant in error, plaintiff below, did not 
prove a cause of action, insisting that the burden was upon plaintiff to prove 
that the company accepted the note in payment of the premium, or that the agent 
had authority to waive the condition in the application. Under the authorities 
hereinbefore cited, this contention is, in our judgment, without merit. Under 
these authorities it was only necessary for defendant in error to make proof that 


she made her payments for the first year’s premium to the agent in the manner 
alleged.” 


In the case at bar, the policy was delivered. A part of the premium paid in 
cash, and note executed for the balance due, which was paid on or before the due 
date provided for in said note. Under the North Carolina Mutual Life Insurance 
Co. vy. White, supra, wherein it was shown by the evidence that the insured paid 
the agent $5 in cash and executed a note for $47.50, the balance of the premium, 
which was delivered to the agent, this court held that it was only necessary for 
the insured to make proof that she made her payments for the first year’s premi- 
um to the agent in aforesaid manner to prove her cause of action against the in- 
surance company, and that, when the insurance company issued its policy of in- 
surance, and its agent delivered the same to the insured, and the agent received 
and accepted the promissory note of the insured for the amount of the first 
year’s premium on said policy, the same constituted a complete contract, and cre- 
ated a liability on the insurer under the terms of the policy. 

In the case at bar, there is no question raised concerning the acts or au- 
thority of the agent, for the answer filed herein conclusively shows that the 
company itself accepted the note given by the plaintiff, and delivered the policy 
herein to plaintiff. a 

In the case of Farnum v. Phoenix Ins. Co., 83 Cal. 246, 23 P. 869, 871, 17 
Am. St. Rep. 233, wherein at the time of the fire and loss no part of the premium 
had been actually paid, and it was admitted in evidence that the local agent ot 
defendant, at the time the policy was issued and delivered, verbally agreed and 
promised to give the plaintiffs a credit on the premium until October 1, 1887, 
and that the policy was taken by plaintiffs with that understanding, and upon 
that condition, though the agreement for such credit was not indorsed in writing 
upon the policy, the supreme court of California, in the opinion, says: 

“The defendant contends that there is no liability upon the policy, because 
the premium was not actually paid before the loss, and because the agreement 
for credit was not indorsed in writing upon the policy. It seems to be settled 
by a controlling preponderance of authority that an express provision in a policy 
of insurance that the company shall not be liable on the policy until the premium 
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be actually paid, is waived by the unconditional delivery of the policy to the 
assured as a completed and executed contract, under an express or implied agree- 
ment that a credit shall be given for the premium; and that in such case the com- 
pany is liable for a loss which may occur during the period of the credit. Boehen 
y. Insurance Co., 35 N. Y. 131 [90 Am. Dec. 787]; * * * Van Schoick v. Insur- 
ance Co., 68 N. Y. 440. The reason for this rule is well expressed in the case 
last above cited, as follows: ‘The fact that the insurer delivered to the insured 
the written contract as the consummated agreement between them, and did not 
then exact present payment of the premium, as a necessary precedent to delivery, 
was too plainly in contradiction with the condition for prepayment for it to be 
supposed that it was meant by the insurer, or supposed by either party, that it was 
intended to make that condition a potent part of the contract. * * * It would be 
imputing a fraudulent intent to the defendant in this case to say or to think that 
they did not mean, when they delivered this policy to the plaintiff, to give him a 
valid and binding contract of insurance, or that they did not mean that he should 
believe that he had one, or that they did not suppose that he did so believe. In 
[American Cent.] Insurance Co. v. McCrea, 8 Lea [Tenn.] 520 [41 Am. Rep. 
647], it is said: ‘It seems to be well settled that, when a contract of insurance is 
executed with a full knowledge of an existing fact which would render it void 
under a condition precedent embodied therein, the condition or its breach will be 
considered as waived, because otherwise it would be an unmeaning form, the 
only effect of which would be to deceive and defraud.’ ” 

[3] In the case of Masson v. New England-Mut. Life Insurance Co., 85 Cal. 
App. 633, 260 P. 367, 369, the California District Court of Appeals, says: “* * * 
{t has been held in this state that, where an authorized credit has been agreed 
upon as the equivalent or substitute for cash payment of the premium, and the 
policy is delivered as a complete contract upon the consideration expressed there- 
in, the receipt of which is ‘impliedly acknowledged,’ the insurer is estopped to 
ceny the validity of the policy, notwithstanding the declaration in it that it 
should not be binding until the premium is actually paid (Farnum y. Phoenix 
insurance Co., 83 Cal. 246, 23 P. 869, 17 Am. St. Rep. 233). * * *” 

Our attention has been called to ne adjudicated case in this state involving 
a policy containing the identical recital of payment used here, but in the state 
of South Dakota. which maintains a statute (Civ. Code S. D. § 1849) in the 
exact wording of our Code, § 2598, a case arose wherein the policy not only con- 
tained forfeiture clauses similar to those embodied. in the present policy, but, 
with reference to the payment of the first year’s premium, recited: 

“‘This policy is issued in consideration of the stipulations, agreements, and 
representations made in the application for the policy, * * * and said policy and 
the application constitute the entire contract between the parties hereto, and in 
turther consideration of the annual premium of $50.17 for one year’s term insur- 
ance,’ ete. 

“The Supreme Court of that state held that the effect of the italicized lang- 
uage was to ‘clearly acknowledge receipt of the first premium,’ and that, there- 
tore, the company would not be heard to deny payment, in so far as the bind- 
“ng effect of the policy was concerned.” 


_ The case from South Dakota referred to, supra, was the case of Noble v. 
Kansas City Life Ins. Co., 33 S$. D. 458, 146 N. W. 606. 
used in the policy quoted in the South Dakota case, supra, is found in the policy 


The identical language 


in question. The giving of the note in the instant case is not a part of the 
‘stipulations, agreements, and representations made in the application for the 
policy,” and it is not included as a part of the policy and the application which 
constitutes the entire contract between the parties herein. Masson v. New 
England-Mut. Life Ins. Co., supra; Schumacher y. North American Life Ins. 
Co. of Gmaha, 41 S. D. 178, 169 N. W. 526. 

_ [4] In the case of Southern Life Ins. Co. v. Booker (1872) 9 Heisk. (Tenn.) 
606, 24 Am. Rep. 344, wherein the agent delivered a policy of life insurance 
Without the payment of the cash part of the premium, and received, in lieu thereof, 
a note ior the amount of said premium, and wherein the policy upon its face 
acknowledged the payment of the cash part of the premium, and wherein the 
written application for insurance, being a part of the contract, contained this 
Provision: “That the policy hereby applied for shall not be binding upon the 
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Company until the amount of the premium as stated therein shall have been 
received by said Company, or some authorized agent thereof, during the lifetime 
of the person therein assured.” 

The Supreme Court of Tennessee, in the first syllabus, states: “A policy of 
life insurance was conditioned not to be binding until the premium was paid, 
and the agents of the company were instructed to deliver policies only upon 
the actual payment in cash of the premium. Held, that a general agent of the 
company could waive the condition and bind the company by an unconditional 
delivery of the policy without payment of the premium.” 

The court, in the body of the opinion, after a discussion of some of the 
authorities therein cited, stated: “The agent; it is admitted, is authorized to re- 
ceive the payment and deliver the policy. Being a general agent, without’ special 
instructions limiting his power, he has the power to determine for himself what 
he is willing to accept as a payment of the cash premium. * * * Therefore we 
hold, that Smithhurste, if he was a general agent of the Company, had a right 
10 waive the payment of the cash part of the premium and deliver the policy, 
and, if he did so, absolutely and unconditionally—in the absence of fraud,— 
the delivery would be binding upon the Company. * * * For the reason, as we 
have seen, that the agent having the power to waive this cash payment, it must 
be taken, for the purposes of this question, that the payment has been in fact 
made. The note or promise of the party has been accepted as cash and must 
be so regarded. * * *” 

In the case at bar, the policy specifically provides under general provisions 
and privileges that “the first year’s premium only may be paid to the agent. 
Under this policy, the agent was a general agent authorized to receive the pay- 
ment and to deliver the policy. In the absence of any special ligieudsions, he 
had the power to determine what he was willing to accept as a payment for the 
premium. He could, under the foregoing authorities, demand cash in payment 
of the premium, or he had the right “to accept in payment said premium notes, 
* * * or any other thing of value, not in conflict with law.” Mutual Life Ins. 
Co. . Chattanooga Savings Bank, supra. To permit the insurance company to 
aa its policy of insurance on the theory that a note accepted by the agent 
should not be regarded as payment of the premium would enable the insurance 
company to lull the insured into a false sense of security. The insured had a 
right, in the absence of fraud, and in this case none is pleaded, to conclude that, 
when the agent accepted his note, the company was satisfied with the require- 
ments relative to the payment of the premium, as provided for by the policy. 
Under the views expressed in the foregoing authorities, the company cannot be 
heard to deny payment in so far as the binding effect of the policy in question 
is concerned. 

It would be manifestly unfair to permit an insurance company to deny its 
lability, during the period it was holding the insured’s note in case of loss or 
disability, on the theory that the medium of payment which it accepted was not 
in compliance with its policy, and thereby prevent the insured from getting 
nothing; and, in the event of no loss or disability, to permit it to accept and 
collect the full amount on said note at the expiration of that period if no loss 
occurred, and when the insurance for which said premium was paid had never 
been in force. We conclude that the policy in question was in full force and 


effect from and after the date of its delivery and acceptance of the note by 
defendant. 


[5] Counsel for plaintiff also urge that the policy is incontestable under its 
own provisions, which policy provides as follows: ‘This policy is absolutely free 
irom restrictions as to residence, travel, or place of death, and is incontestable 
after one year from its date.” 


In the case at bar, there is no fraud pleaded, nor is there any intimation 
that such was practiced by the insured in obtaining the policy in question. More 
than one year has elapsed since the policy was issued. Counsel for defendant 
admit that they are bound by the terms of the provisions of the policy, but 
contend that the company is not liable to make disability payments, except 
upon proof that after the payment of the first annual premium upon the policy 
the insured has become and is totally and permanently disabled, and that in 
this case the insured became disabled before that payment was made. 
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The Supreme Court of California in the case of Dibble v. Reliance Life 
insurance Co., 170 Cal. 199, 149 P. 171, 173, Ann Cas. 1917E, 34, in dealing with 
the incontestable provisions of an insurance policy, states: “In the first of these 
it was said: ‘The defendant does not dispute that a period of more than one 
year had elapsed between the date of the policies and the death of the insured. 
The defendant contends, however, that the policies must have had a legal in- 
ception in order to sustain an action thereon, and that before the plairitiff could 
claim the benefit of the incontestable clause she must show that all the con- 
ditions precedent to the issuance of the policies have been complied with. To 
this contention it should be said that the policies were issued and were delivered; 
that the premiums due upon said policies were received by the defendant up 
io the time of the death of the insured; that the policies were treated by the 
insured and the defendant as subsisting contracts between them. The policies 
upon their face purpert an obligation on the part of the defendant. To an 
action to enforce this apparent obligation the defendant interposes the defense 
that the insured was not in good health at the time of the delivery of the policies. 
Upon this ground the defendant is contesting its liability under the policy. Such 
2 contest is within the scope of that clause whick makes the policy incontestable 
after one year from its date if all due premiums shall have been paid, without by 
its terms excluding any ground of defense. To hold otherwise would be to per- 
mit such a clause in its unquali fied form to remain in a policy as a deceptive 
inducement to the insured.’’ 

Our court, in the case of Metropolitan Life Ins. Co. v. Peeler, 122 Okl. 135, 
176 P. 939, 940, 6 A. L. R. 441, in reference to the incontestability clause in a 
life insurance policy, says: 

“The rights of the parties to this suit are therefore made to turn on the 
force and effect of the incontestable clause in the insurance policy, which ex- 
pressly stipulates that it ‘shall be incontestable after one year from the date of 
its issue, except for nonpayment of premiums.’ 

“It is to be presumed that the insurance company had some purpose in view 
when it offered to the insured a policy containing this stipulation, and that the 
stipulation itself had some meaning. It was not inserted as a mere matter of 
iorm. It was an inducement for the insured to take the insurance. * * * 

“The meaning of the provision is that, if the premiums are paid, the liability 
shall be absolute under the policy, and that no question shall be made of its 
original validity. The language admits of no reasonable construction other than 
the right to ascertain all the matter and facts material to its risk and the valid- 
ity of it contract for one year; and that it within that time it does not ascer- 
tain all the facts, and does not cancel and rescind the contract, it may not do 
so afterwards upon any ground then in existence. Mutual Life Ins. Co. v. 
Buford [61 Okl. 158], 160 P. 928; Clement v. Ins. Co., 101 Tenn. 22, 46 S. W. 
561, 42 L. R. A. 247, 70 Am. St. Rep. 650; Thompson v. Fidelity Insurance Co., 
116 Tenn. 557, 92 S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 Am. St. Rep. 823; 
Wright v. Mutual Ben. Ass’n, 118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. 
St. Rep. 749.” 

The policy which we are considering does not provide that the same shall 
be incontestable after one year from its date, except for “non-payment of pre- 
miums.” There is no exception for nonpayment of premium. The policy was 
issued, delivered, and the premium paid. The policy specifically provides that, 


after the expiration of one year from the date of the policy, the same is incon- 
testable. 


[6] We are of the opinion that the payment of part cash, and the giving 
and accepting of a note prior to the time the disability of plaintiff accrued, 
which cash and note represented the amount of the first annual premium, con- 
Stituted payment of the first annual premium, within the meaning of the pro- 
visions of the policy of insurance in question. 


Finding no error, the judgment of the trial court is affirmed. 

Clark, V. C. J., and Riley, Hefner, Cullison, Swindall, Andrews, and Korne- 
gay, JJ., concur. 

Lester, C. J., absent. 
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NEW YORK LIFE INS. CO. v. CARROLL. No. 19862. 
Supreme Court of Oklahoma. Jan. 26, 1932. 
7 Pacific Reporter (2d) 440. 
1. INSURANCE. 
Statements made by insured must be considered as representations and not 
warranties in life policy so providing, in absence of fraud (Comp. St. 1921, § 6728). 
(For other cases, see Insurance, Dec. Dig. § 265.) 


3. INSURANCE. 


Burden of proving defense of insured’s fraud in answering questions in 
application was upon defendant life insurer (Comp. St. 1921, § 6728). 

(For: other cases, see Insurance, Dec. Dig. § 646[3].) 

4. INSURANCE. 

Life insurer relying upon misrepresentations by insured in application must 
show that statements were willfully false, fraudulent, and misleading, and made 
“in bad faith” (Comp. St. 1921, § 6728). 

“In bad faith” means with actual intent to mislead or deceive another; 

it refers to a real and actual state of mind capable of both direct and 

circumstantial proof. If man makes statement in honest belief that it is 

true, he does not make that statement “in bad faith,” even if his honest 
ignorance of the truth is result of grossest carelessness. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

5. INSURANCE. 

Generally, question of falsity of statements in life or accident policy and 
intent of applicant in making them is for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

6. INSURANCE. 

Evidence that facts suppressed in application for life insurance would have 
been deemed material by insurer is inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

7. INSURANCE. 

Insurance experts may state usages of insurance companies generally respecting 
higher rates or in rejecting risks or canceling policies, if issued, when aware of 
facts, suppressed or falsely represented in application. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Syllabus by the Court. 

1. “Statements made in the application shall, in the absence of fraud, be 
deemed representations and not warranties.” Section 6728, C. O. S. 1921. 

2. “Where a life insurance policy provides: ‘All statements made by the 
insured shall, in the absence of fraud, be deemed representations and not war- 
ranties, and no such statement shall avoid the policy or be used in defense to a 
claim under it, unless it be contained in the written application and a copy of the 
application is indorsed upon or attached to this policy when issued’— the state- 
ments by the insured are to be construed as representations and not warranties in 
the absence of fraud.” New York Life Ins. Co. v. Stagg, 95 Okl. 252, 219 P. 362. 

3. “Where a policy of life insurance provides that all statements made by the 
insured shall in the absence of fraud be construed as representations and not 
warranties, in order for misrepresentations made by the insured in an application 
to avail the insurer as a defense it must show, not only that the statements were 
not true, but that they were willfully false, fraudulent, and misleading, and made 
in bad faith.” New York Life Ins. Co. v. Stagg, 95 Okl. 252, 219 P. 362. . 

4. “‘In bad faith’ is not a-technical term used only in actions for deceit. It 
is an ordinary expression, the meaning of which is not doubtful. It means ‘with 
actual intent to mislead or deceive another.’ It refers to a real and actual state 
of mind capable of both direct and circumstantial proof. A man may testify 
directly to his knowledge and intention if they are in issue, and they may also 
be inferred from circumstances. If a man makes a statement in the honest belief 
that it is true, he does not make that statement in bad faith, even if his honest 


ignorance of the truth is the result of the grossest carelessness.” Continental 
Casualty Co. v. Owen, 38 Okl. 107, 131 P. 1084, 1088. 
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5. “Evidence is inadmissible to show that facts suppressed or falsely repre- 
sented in an application for insurance would have been deemed material by the 
insurance company, and that the company would not have issued the policy or 
would have canceled same if issued, had it known the truth in regard thereto, but 
insurance experts may state the usages of insurance companies generally in respect 
to charging higher rates or premiums or in rejecting risks or in canceling policies, 
if issued, when made aware of the particular facts in question.” Continental 
Casualty Co. v. Owen, 38 Okl. 107, 131 P. 1084, 1085. 

6. “Generally the question of the falsity of the statements contained in a life 
or accident insurance policy and the intent of the applicant in making them is for 
the jury.” Continental Casualty Co. v. Owen, 38 Okl. 107, 131 P. 1084, 1086. 

7. Record examined. Held, not reversible error; judgment of the trial court 
affirmed. 

Appeal from District Court, Oklahoma County; Sam Hooker, Judge. 

Action by Jennie L. Carroll against the New York Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Wilson & Wilson, of Oklahoma City (Louis H. Cooke, of New York City, 
of counsel), for plaintiff in error. 

Tomerlin & Chandler and Troy Shelton, all of Oklahoma City, for defendant 
in error. 

McNEm, J. 

This is an appeal from the district court of Oklahoma county. The parties 
will be referred to as they appeared in the trial court. Plaintiff instituted an 
action upon a policy of life insurance issued by the New York Life Insurance 
Company dated November 16, 1926, upon the life of Peter G. Weimer, who died 
on April 28, 1927; said policy being for the sum of $2,000. 

The defense to the action on the insurance policy is fraud, concealment, and 
misrepresentations made by said deceased in his application for the insurance 
policy in controversy. 

The defendant, among other things, alleged in substance and contends that 
the deceased concealed the fact that he was a sufferer of syphilis, when he 
appeared on November 10, 1926, before the company’s medical examiner and 
answered the interrogatories propounded to him on forms submitted by the com- 
pany; that some of the questions which were propounded and answered by the 
applicant are as follows: 

“7. B. Have you been under observation or treated in any hospital, asylum 
or sanitarium? Answer. No.” 

“9. Have you had Rheumatism, Gout, or Syphilis? Answer. No. 

“10. Have you consulted a physician for any ailment or disease not included 
in your above answers? Answer. No. 

“What physician or physicians, if any, not named above, have you consulted 
or been examined or treated by within the past five years? Answer. None.” 

_ Also, that said decedent in his application stated that he was of the age of 
lorty years, and that said application contained, in part, the following agreement: 

“That the insurance hereby applied for shall not take effect unless and until 
the policy is delivered to and received by the applicant and the first premium paid 
‘n full during his lifetime, and then only if the applicant has not consulted or been 
treated by any physician since his medical examination. * * * 

“On behalf of myself, and of every person who shall have or claim any 
interest in any insurance made hereunder, I declare that I have carefully read 
each and all of the above answers, that they are each written as made by me, 
and that each of them is full, complete, and true, and agree that the company 
believing them to be true shall rely and act upon them. 


_“T expressly waive, on behalf of myself and of any person who shall have or 
claim, any interest in any policy issued hereunder, all provisions of law forbidding 
any physician or other person who has heretofore attended or examined me, or 
who may hereafter attend or examine me, from disclosing any knowledge or 
information which he thereby acquired.” 

Said defendant further alleged that the application together with the appli- 
cant’s answers to the medical examiner were by photostatic copy attached to and 
made a part of the policy of insurance issued by the company, and that the 





948 The Insurance Law Journal, Voi. 78 [May, 1932 


company, relying upon the truthfulness of the applicant’s answers to interroga- 
tories propounded by the medical examiner, and believing him to be insurable and 
in good health, on November 16, 1926, wrote the policy of insurance in question, 
and thereafter caused the same to be transmitted to its agent who delivered said 
policy, receiving from the applicant his note for $76, payable in ninety days from 
the date thereof, which was November 22, 1926, in settlement of the first premium 
on said policy of insurance; that on or about May 3, 1927, and within one vear 
from the date of the issuance and delivery of the policy, the “plaintiff, who was 
named as beneficiary in the policy of insurance, presented. her claim to the de- 
fendant for the insurance in question; that Dr. Basil A. Hayes of Oklahoma 
City, Okl., treated the insured in August, 1926, for influenza, and in November, 
1926, for a cold, being less than one year from the date of the death of said de- 
ceased, which was on April 28, 1927; that the cause of the death of the deceased 
was coronary embolism, the common and ordinary sequence to the previous disease 
of syphilis, especially if the patient had contracted syphilis prior to the age of 
fifty years; that the statements made by the insured in his replies to the medical 
examiner of the company were false and untrue, in that the deceased had been 
under observation and treatment in St. Anthony’s Hospital in July, 1924, for a 
period of at least two weeks, and that his statements that he had not consulted 
or been treated by a physician within five years from the date of making his ap- 
plication were false and untrue, and were known to him to be false and untrue, 
for that he had previously been treated by Dr. Basil A. Hayes, in August, 1926, 
for influenza, and had been treated by Dr. A. M. Young of Oklahoma City, in 
October and November, 1924, for syphilis. 

Said defendant further answered stating that had the company known of the 
untrue and false character of the applicant’s answers and the treatment of the 
deceased, both before and after the application for insurance and before its de- 
livery to him, it would not have entered into said contract of insurance. 

The plaintff filed a reply, and specifically denied that coronary embolism is a 
common and ordinary sequence of the previous disease of syphilis, and denied 
that the result of the death of the insured was the result of the disease of syphi- 
lis; and specifically denied that the representations and answers made to the 
medical examiner were false and untrue, and known by him to be false and un- 
true when made. Said plaintiff further stated that the defendant's medical ex- 
aminer, Dr. Hugh Jones, had full authority to recommend or reject the insured 
as a fit subject for insurance: that “if the statements and representations in said 
application for insurance or if any answers to the said medical examiner were 
incorrectly made or reported, the same were not purposely made to deceive the 
defendant company, and were not willfully fraudulent, false or misleading or 
made in bad faith.” 

The case was tried to a jury and a verdict was rendered in favor of plain- 
tiff. Defendant assigns as error that the court erred in refusing to peremptorily 
instruct the jury to return a verdict for the defendant, and the refusal of the 
court to give certain requested instructions. 

[1-3] Section 6728, C. O. S. 1921, provides in part as follows: “In any claim 
arising under a policy which has been issued in this State by any life insurance 
company, without previous medical examinatiqgn or without the knowledge and 
consent of the insured * * * the statements made in the application shall, in the 
absence of fraud, be deemed representations and not warranties: Provided, lhow- 
ever, that the company shall not be debarred from proving as a defense to such 
claim that said statements are willfully false, fraudulent or misleading. * * *” 

The policy in question contains the following provision: “The Policy and the 
application therefor, copy of which is attached thereto, constitute the entire con- 
tract. All statements made by the Insured shall, in absence of fraud, be deemed 
representations and not warranties. * * *” 


Counsel for defendant state in their brief as follows: 


“The earliest case that reached our Supreme Court since the enactment of 
section 6728, C. O. S. 1921, was that of Continental Casualty Company v. Owen, 
38 Okl. 107, 131 P. 1084. In this case the disease concealed was nephritis. There 
was a conflict in the testimony as to whether the disease in question was chronic 
or acute, and as to whether the insured had a defect of body which he concealed. 
Under these circumstances, the court held that under the statute in question the 
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case waS a proper one to submit to the jury to determine under the conflicting 
testimony the intent of the applicant in making them. In laying down this rule 
the court said: ‘Generally the question of the falsity of the statements contained 
in a life or accident insurance policy and the intent of the applicant in making 
them is for the jury.’ 

“The decision of our court in Owen v. United States Surety Company, 38 Okl. 
123, 131 P. 1091, rendered about the same time as the previous case, is to the 
effect that where fraud is alleged in the procuring of a written instrument, the 
proof must sustain the allegations by a preponderance of the evidence so 
great as to overcome all opposing evidence and repel all opposing presumptions of 
good faith. 

“In rapid succession have followed the decisions of our court in the following 
cases: American Bankers Insurance Company v. Hopkins, 67 Okl. 150, 169 P. 489; 
Reserve Loan Life Ins. Co. v. Isom, 70 Okla. 277, 173 P. 841; and the three 
separate New York Life oo ae Cases known as the Stagg, 95 Okl. 
252, 219 P. 362, Clark, 110 Okl. 235 P. 1081, and Smith, 133 Okl. 256, 271 
P. 1037, cases cited in the aa aaa of this brief. 

“So our court seemingly stands committed ta the doctrine as expressed in 
these decisions that the intention of the applicant in making false answers is a 
question for the jury’s determination, provided, however, the evidence is not so 
great as to oppose all opposing ev idence and repel all opposing presumptions of 
good faith. 

“\Ve submit that under the record in this case a defense has been made out 
in the noncealment by assured of the affliction in question, so great in its pre- 
ponderance as to repel all opposing presumptions of good faith on the part of 
the applicant.” 

Counsel for defendant primarily assign as error that the court erred in 
refusing to peremptorily instruct the jury to return a verdict for the defendant; 
also, that the court erred in giving instructions Nos. 3, 4, and 5, over their 
objections, and in refusing to give certain requested instructions on the part of 
defendant; and that the court erred in excluding the testimony of certain officers 
of the defendant company whose duty it was to pass upon the application of 
insurance made by deceased. Counsel argue in their brief, as follows: 

“In the instant case, however, there is no presumption in which a jury could 
possibly indulge, supported by any evidence whatsoever, that the intention and 
bad faith of the applicant in concealing the secluded and fatal malady with 
which he was suffering, could be reconciled with any theory other than inten- 
tionally false and made in bad faith. Nor could there be any possible finding by 
the jury of a waiver by the company on account of any knowledge it gained or 
could have gained through the medical examination of deceased. 

“It is not necessary, under the record in this case, for us to take serious 
issue with the previous decisions of this honorable court, in asking the court, 
under the circumstances narrated, to reverse the trial court for error in its 
refusal to direct a verdict for the defendant. The verdict of the jury against 
the company is incapable of reconciliation upon any theory within reason, under 
the circumstances and facts of this case.” 

As against this contention it must be observed that the defense in this case 
is founded on fraud, misrepresentation, and concealment on the part of the 
insured in making his answer to the medical examiner for the purpose of obtain- 
ing a policy of insurance. Fraud is a question of fact. It is not presumed. It 
must he established by evidence like any other question of fact. The burden of 
proving this a was upon the defendant. This court said in the case of 
Illinois Oil Co. v. Pender et al., 137 Okl. 82, 277 P. 1026, in syllabus 1, as follows: 
“When fraud is ” properly alleged upon the one hand and denied upon the other, 
the existence or nonexistence of such fraud becomes a question of fact for the 
jury to determine under proper instructions, and upon appeal the verdict of the 
jury upon such facts will not be disturbed by this court, if there is any evidence 
reasonably tending to support such verdict.” 

[4] In the case of New York Life Insurance Co. Stagg, supra, this court 
held in the second syllabus as follows: “Where a oe of life insurance provides 
that all statements made by the insured shall in the absence of fraud be construed 
as representations and not warranties, in order for misrepresentations made by the 
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insured in an application to avail the insurer as a defense it must show 
that the statements were not true, but that they were willfully 


» hot only 


false, fraudulent, 
and misleading, and made in bad faith.” This eyllabes was later oo this 


court in the case of New York Life Ins. Co. Clark, 110 Okl. 235 P. 1081. 
In the case of New York Life Insurance Fede v. Smith, 133 oe 256, 271 P 
1037, this court approved the Stagg and Clark Cases, supra, 
same form of policy as in the Stagg Case. 

The case of Continental Casualty Co. v. Owen, supra, involved an action on 
an accident insurance policy wherein the contentions of the defendant were that 
the insured made certain statements in his application for insurance material to 
the risk which were false and that certain statements contained in the schedules 
of warranties included in the policy were untrue, and therefore material to the 
risk. The evidence showed that the insured had been suffering from nephritis im- 
mediately prior to the issuance of his policy. “There was a sharp conflict as to 
whether the disease was chronic or acute.” There were other alleged false and 
fraudulent representations as to additional accident and health insurance. The 
insured also warranted in said policy: “J. Except as here stated I have not had 
nor am I now suffering from tuberculosis, rheumatism, paralysis, nor any chronic, 
periodic, mental or physical ailment or disease, nor have I any defect in hearing, 
vision, mind, or body. No ex.” The court said: 

“Generally the question of the falsity of the statements contained 
or accident insurance policy and the intent of the 
the jury. [Citing authorities.] * * * 

Che general rule undoubtedly is that under statutes of this kind questions as 
to the materiality of the statements and the intent of the insured to deceive are 
for the jury. [Citing authorities. ] 

“Under our statute, the statements made in an application for insurance must 


be shown to be willfully false in order to constitute a defense to an action on the 
as * 
policy. * 


which involved the 


/ a life 
applicant in making them is for 


“Therefore it is said that the court below should have instructed the _ that, 
as the insured must have known of the omitted policy when he took it, he is 
conclusively presumed to have known it when he signed his application, ca so 
to have made the statement concerning his other insurance in bad faith. Judge 
Taft, who delivered the opinion for the court, said: ‘The argument is unsound. 
We have here to deal with the statutory meaning of the phrase “misrepresentation 
in bad faith.” “In bad faith” is not a technical term used only in actions for 
deceit. It is an ordinary expression, the meaning of which is not doubtful. It 
means “with actual intent to mislead or deceive another.” It refers to a real and 
actual state of mind capable of both direct and circumstantial proof. A man may 
testify directly to his knowledge and intention if they are in issue, and they may 
also be inferred from circumstances. If a man makes a statement in the honest 
belief that it is true, he does not make that statement in bad faith, even if his 
honest ignorance of the truth is the result of the grossest carelessness. * * *’ 

“The same may be said of the phrase ‘willfully false, fraudulent, or misleading,’ 
as used in our statute. Statements to be willfully false, fraudulent, or misleading 
must be made with actual intent to mislead or deceive another.” 

The Supreme Court of Wisconsin, in the case of Fishbeck v. New York Life 
Ins. Co., 179 Wis. 369, 192 N. W. 170, i71, derided January 9, 1923 being prior 
to the time of the denial of the rehearing in the Stagg Case, supra, and also 
prior to the decisions in Clark and Smith Cases, supra, carefully reviewed the 
decisions of this court relative to answers made to questions in an application for 
a life insurance policy. This was an action instituted in that state to recover on a 
life insurance policy on May 11, 1918, in the state of Oklahoma: the death ot 
insured occurring on June 16, 1919, in Phoenix, Ariz. The application for the 
policy shows, among others, the following questions and answers: “Have you ever 
suffered from any ailment or disease of the heart or lungs? No. Have you 
consulted a physician for any ailment or disease not included in your above 
answers? No. What physician or physicians, if any, not named above, have you 
consulted or been treated by, within the last five years and for what illness or 
ailment? (If none, so state.) None.” The insurance company alleged in its answer 
“that the statements to the effect that the deceased had never suffered any ailment 
or disease of the lungs and that he had not consulted or been treated by a physi- 
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cian within the last five years were untrue, willful, false, fraudulent, misleading, 
and made in bad faith and that the policy was void”; that all the statements and 
answers were made by decedent to obtain the insurance; and that it was under- 
stood and agreed that all such statements and answers were material to the risk, 
and that defendant would rely on same. 

The defendant introduced evidence relative to the treatments received by the 
insured from different doctors for asthmatic trouble; and that about ten days 
before the deceased made application for the insurance in question a doctor had 
given him serum for his asthmatic condition. At another time he had been in the 
hospital for four days on account of his condition. The action was governed by 
the laws of the state of Oklahoma, and not by the law of the state of Wisconsin, 
as the application was made in Oklahoma where the insured resided, and the 
policy of insurance was delivered to him in Oklahoma. The law of the state of 
Oklahoma was pleaded by the defendant, offered in evidence, and parol testi- 
mony by an attorney, familiar with the laws of Oklahoma, was given 
as to their construction. The Supreme Court of Wisconsin reviewed with 
care our statute, section 6728, supra, and the opinions of this court. This 
included the case of Eminent Household of Columbia Woodmen v. Prater, 
24 Okl. 214, 103 P. 558, 23 L. R. A. (N. S.) 917, 20 Ann. Cas. 287; Continental 
Casualty Co. v. Owen, 38 Okl. 107, 131 P. 1084; Owen v. U. S. Surety Co., 38 
Okl. 123, 131 P. 1091; National Union v. Kelley, 42 Okl. 98, 140 P. 1157; Spring- 
field Fire and Marine Ins. Co. v. Null, 37 Okl. 665, 133 P. 235; American Bankers 
Ins. Co. v. Hopkins, 67 Okl. 150, 169 P. 489; Reserve Loan Life Ins. Co. vy. 
Isom, 70 Okl. 277, 173 P. 841, and cases therein cited. 

In commenting on the American Bankers Ins. Co. v. Hopkins, supra, wherein 
the defense was that the insured had made false and fraudulent representations 
by giving false answers in her application in reference to a tumor or cancer, and as 
to when she had last consulted a physician, the Wisconsin court in 179 Wis. 369, 
192 N. W. 170, 173, said: “The court held, approving former cases, that the 
policy was contestable only for willful misrepresentation.” The Wisconsin court, 
also discussed the case of Reserve Life Insurance Co. v. Isom, supra, wherein the 
defense was that the insured made false statements as to having consulted a 
physician, and also as to his age, and said: “The court held, in line with former 
cases, that the burden rested upon the insurer to show that such statements were 
willfully false, fraudulent, misleading and made in bad faith.” 

It is to be observed that the language used by the Supreme Court of Wis- 
consin, to wit, that such statements were “willfully false, fraudulent, misleading, 
and made in bad faith,” are the identical language as used in instruction No. 4 by 
the trial judge in this case. This is the interpretation that the Wisconsin court 
in that case gave to the law of Oklahoma, after a careful review of our statute 
and the decision of this court, and this was proir to the decisions of this court 
Set Stagg, Clark and Smith Cases, supra. That court also said in that case, as 
tollows: 

“The trial court evidently sought to apply the law of Oklahoma as declared 
by the statutes and judicial decisions of that state, and he concluded that it did 
not imperatively follow that the policy was void because untrue statements had 
been made in the application. Under the law of Oklahoma, these statements were 
not warranties but representations only, and there remained the question whether 
they were fraudulently made. Under the law of that state the insured was not 
required, in answer to the questions, to state what medical attendance he had 
received for every ailment he may have had during the past five years, provdied 
they were ailments which had readily yielded to treatment and were not likely 
to impair the general health; hence there would be no fraud in failing to disclose 
treatments for ailments of that character. * * * 

“As we read the statute and these decisions, it is the policy of the state to 
construe quite liberally in favor of the insured, contracts of life insurance. In the 
execution of that general policy, statements in applications for insurance are by 
no means to be treated as warranties. In order to avoid forfeitures such state- 
ments are representations only, and do not defeat recovery unless fraudulently 
made. The issue of fraud is for the jury to determine, and when a state of health 
hecomes material that also is a jury question.” 

In the case of United States Nat. Life & Casualty Co. v. Heard, 148 Okl. 
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274, 298 P. 619, 621, opinion April 28, 1931, wherein the defense of the insurance 
company was that the insured’s death was caused from a venereal disease and 
that the insured made false, and fraudulent statements as to her health in obtain- 
ing a revival of her policy, being an industrial insurance policy issued under the 
Industrial Act of 1923, chapter 60, Session Laws 1923, wherein the section 15 
provides as follows: “No representation made in obtaining or securing a policy 
of insurance on the life or lives of any person, or persons, shall be deemed 
material, or render the policy void, unless the matter misrepresented shall have 
actually contributed to the contingency or event on which the policy is to become 
due and payable,” this court, in the body of the opinion, said: “The wording of 
this section in our opinion is merely another way of saying that statements of 
this character in an application for insurance shall, in the absence of fraud, be 
deemed representations and not warranties. This being true, if defendant relied 
upon the falsity of the statement contained in the application as a defense, the 
burden was upon it to prove the falsity thereof and that the same was made by 
the insured with the intent to deceive. American Bankers’ Ins. Co. v, Hopkins, 
67 Okl. 150, 169 P. 489; Owen v. U. S. Surety Co., 38 Okl. 123, 131 P. 1091: 
Continental Casualty Co. v. Owen, 38 Okl. 107, 131 P. 1084.” 

It is to be observed that this court in the Heard Case, supra, again approved 
the Hopkins Case, supra, the Owen v. U. S. Surety Co., supra, and the Continental 
Casualty Co. v. Owen, supra. In the Hopkins Case this court said: “In the case 
at bar the parties by their contract did not make the statements warranties, but 
on the contrary declared they, in the absence of fraud, shall be deemed representa- 
tions. Such policies are contestable only for willful misrepresentation.” And in 
syllabus, 1, as follows: “Where, in an action on a life insurance policy, which 
contains a provision that ‘All statements made by the insured shall, in the absence 
of fraud, be deemed representations and not warranties,’ the falsity of such 
statements is relied upon as a defense, the burden is upon the insurer to show 
that such statements were made willfully and with intent to deceive; and the 
materiality of such statements and the intent of the insured to deceive are 
questions for the jury.” 

In the case of Sharrer v. Capital Life Insurance Co. of Colorado, 102 Kan. 
650, 171 P. 622, 623 (1918), the Supreme Court of Kansas held, in a policy which 
provided that the statements made by the insured in the absence of fraud be 
deemed representations and not warranties, that good faith in making such 
statements was sufficient although they may have been incorrect in fact. The 
application in that policy contained a question in reference to whether the appli- 
cant ever had any disease of the stomach. The applicant answered he never had 
any disease of the stomach. Another question was: “How often during the five 
years did you consult a physician?” His answer was, “No.” It seems, however, 
that the applicant had consulted a physician about his digestive disturbance; that 
his stomach had been washed out, and he had received some treatments; and that 
some months after the policy was issued his trouble developed into cancer of the 
stomach, from which he died. The jury found that the deceased consulted one 
physician on June 28, and on July 26, 1915, and another about August 25, and 
September 4; and again, on September 27, 1915; the examination blank was dated 
September 27, 1915. In the body of the opinion the court said: 

“It is argued that the truth and not the good faith of the answers is the 
scale-tipping thing. But it is stated in the plaintiff’s brief, and not disputed, that 
the policy contained the clause that: 


“*All statements made by the insured shall, in the absence of fraud, be deemed 
representations, and not warranties.’ The rule in such cases is that good faith is 
sufficient. Mouler v. Insurance Co., 111 U. S. 335, 4 S. Ct. 466, 28 L. Ed. 447; 
Insurance Co. v. Woods, 54 Kan. 663, 39 P. 189. See, also, Farragher v. Knights 
and Ladies, 98 Kan. 601, 159 P. 3, and Diehl et al. v. Mut. Life Ins. Co., 176 
Ill. App. 462. The recent decision in American Bankers’ Ins. Co. v. Hopkins, by 
the Supreme Court of Oklahoma [67 Okl. 150], 169 P. 489, is very much in point.” 

It appears from the record that the deceased contracted syphilis in October, 
1924: that he was about 39 years of age; that Dr. A. M. Young gave the treat- 
ment from October until March, 1925, and further treatment for about a month 
in June or July, 1925; that the application for insurance was dated November 
10, 1926; that decedent had been examined by Dr. B. A. Hayes, one of the wit- 
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nesses produced by the New York Life Insurance Company as an expert, who 
testified that he had examined and tested the deceased for syphilis in August, 
1926: that he “made him a blood test and a careful physical examination” and 
found nothing to indicate that the deceased had syphilis. In this same connection 
he also testified as follows: 

“A. I didn’t accept his word one way or the other, and therefore I examined 
him especially thoroughly. 

“Q. For the purpose of syphilis? A. Yes, sir. 

“Q. And the Wasserman test showed negative? A. Showed negative.” 

As to the cause of his death he testified as follows: “Well I can form an 
opinion, but I can’t be sure one way or the other. All I can say is that he died 
suddenly and that syphilis is one of the things which sometimes causes that sort 
of death.”’ 


There is no direct testimony that Mr. Weimer, the insured, died from any 
disease caused by syphilis. 

The issue was presented to the jury as to whether the alleged incorrect an- 
swers were made “willfully and intentionally with intent to deceive” the defendant 
insurance company, and the jury found in favor of plaintiff. The court gave in- 
structions numbered 3, 4, and 5, to each of which the defendant objected, which 
instructions are as follows: 

“3. You are instructed that inasmuch as the execution and delivery of the pol- 
icy sued upon and the death of the insured have been admitted by the parties, 
hereto, that the plaintiff is entitled to recover the sum of $2,000.00, less $76.00, 
the amount of the note, with interest from June 1, 1927, at six per cent, unless 
you should further find and believe from the evidence that the insured, Peter G. 
Weimer, in his answers to questions in said application attached to and made a 
part of the policy, and complained of here, willfully, and intentionally, with the in- 
tent to deceive, falsely answered one or more of the said questions propounded to 
him, or a material part thereof, and if you so find the plaintiff would not be en- 
titled to recover and your verdict should be for the defendant in this case.” 

“4. You are further instructed that the law never presumes fraud or fraudu- 
lent representations but it is incumbent upon the party alleging false and fraudu- 
lent misrepresentations to establish the same by a preponderance of the evidence. 
And in this case, it is incumbent upon the defendant to prove to you by a pre- 
ponderance of the evidence that the insured made the statements relied upon by it 
in bar to the plaintiff’s right of recovery in this case and that said statements 
were material and were willfully false, fraudulent, misleading and made in bad 
faith, and by the words ‘bad faith, is mean an actual intent to mislead or to de- 
ceive another. 

“5. Gentlemen of the Jury you are further instructed that the phrase, willfully 
false, fraudulent and misleading and made in bad faith, as used in these instruc- 
tions, means that the statement of misrepresentation if you find any were made, 
must have been made with actual intent to mislead or deceive and that if the 
statements made by the deceased were made with the honest belief that they were 
true, even if his honest ignorance of the truth was the result of the grossest care- 
lessens, that such statement would not then have been made in bad faith or will- 


fully false, fraudulent and misleading as within the meaning of these instructions.” 
Counsel for defendant urge in their brief: 


_ “These instructions go much further in the plaintiff's behalf than the wording 
of the statute justifies. In effect the court told the jury that even though any rep- 
resentations in the application of Mr. Weimer for the insurance were false, and 
though his misstatements resulted from honest ignorance or the grossest care- 
lessness, then the jury was warranted in finding that the concealment by the ap- 


plicant was not made in bad faith, willfully false, fraudulent or misleading, and 
with the intention to deceive. 


“The law laid down in these instructions as given by the court exceeds any 
known authority obtaining in Oklahoma or elsewhere, and if allowed to stand as 
the law of this state, will commit our court to a dangerous and unusual rule of 
law as applying to the contract of insurance plainly distinguished from any other 
character of contract which has been induced by fraud and misrepresentation.” 

By reference to the briefs in the Clark Case, supra, filed in this court, counsel 


for the New York Life Insurance Company in its petition for rehearing in the 
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Clark Case, supra, stated in their brief, as follows: “At this time, we want to 
strenuously urge upon the court that the statute contains disjunctive instead of 
copulative conjunctions, in that it says an insurance company may urge as a de- 
tense that statements ‘are willfully false, fraudulent, or misleading.’ In the Stagg 
Case, supra, our court for the first time in its language copulates these conjunc- 
tions and there uses the following language: ‘Willfully false, fraudulent, and mis- 
leading.’ The use of the copulative conjunction in the opinion in the Stagg Case, 
supra, rather than disjunctive conjunctions, as provided by the statute, marks 
the first time our court has ever attempted to read into the statute stronger lang- 
uage than it, itself, contends for.” This court denied the petition for rehearing 
and adhered to the interpretation of the statute announced in its former opinions 
to wit: Reserve Loan Life Insurance Co. v. Isom, supra, and the Stagg Case, as 
set forth in said syllabus No. 2 of said Stagg Case, hereinbefore quoted. 


[5] This court has plainly interpreted the meaning of section 6728, C. O. S. 
1921, and counsel for defendant in error now seek to overthrow these decisions, 
and in this connection does so in spite of the fact that the policy in question was 
written subsequent to the announcement of the law by this court in Stagg, Clark 
and Smith Cases, supra. If these misrepresentations on the part of the insured 
were willful misrepresentations made in bad faith and with the intent to deceive, 
this would constitute a valid defense for the insurance company; but these are 
questions of fact for the determination of the jury, or for the court sitting as a 
jury. It is immaterial whether the misrepresentations were “willfully false, fraudu- 
lent or misleading” or whether they were “willfully false, fraudulent and mislead- 
ing” in view of the decisions of this court. In either event, if said misrepresenta- 
tions are material to the risk and were willfully made in bad faith, with the intent 
to deceive, and thereby the insured secured the issuance of a policy of insurance, 
then said contract of insurance would be void. The intent of the deceased in mak- 
ing his statements in his application for insurance was a question for the jury 
and the jury found against defendant on this question. 


In the case of Continental Casualty Co. v. Owen, supra, this court said: “Gen- 
erally the question of the falsity of the statements contaifed in a life or accident 
insurance policy and the intent of the applicant in making them is for the jury. 


We find no error in the instructions submitted to the jury. The same were in 
harmony with the rulings announced by this court in the Owen, Stagg, Clark and 
Smith Cases, supra. 

[6, 7] Counsel for defendant also urge that the court committed error in ex- 
cluding the testimony of the physician of the insurance company who passed med- 
ically upon the risk, to the effect that had the interrogations complained of been 
answered by the insured properly, and he had not concealed the fact that he had 
the disease of syphilis, it would have been his duty not to approve the applicaticn. 
In defendant’s brief counsel stated as follows: “Defendant then offered further 
testimony of this witness which was excluded by the court on objection by the 
plaintiff that it would have been his duty as medical adviser of the company, had 
he known that the answers of Weimer were not full, complete and true, to suspend 
action thereon for the purpose of investigating and getting full details of the ap- 
plicant’s direct medical history and that had he become informed or had reason to 
believe that Mr. Weimer had suffered from and been treated by physicians for 
syphilis it would have been his duty, under the defendant’s rules, to not have ap- 
proved the application, and he would not have approved the same.” 


This court, in the case of Continental Casualty Co. v. Owen, 38 Okl. 107, 13! 
P. 1084, 1085, in the sixth syllabus states: “Evidence is inadmissible to show that 
facts suppressed or falsely represented in an application for insurance would 
have been deemed material by the insurance company, and that the company 
would not have issued the policy or would have canceled same if issued had it 
known the truth in regard thereto, but insurance experts may state the usages of 
insurance companies generally in respect to charging higher rates or premiums or 
in rejecting risks or in canceling policies, if issued, when made aware of the par- 
ticular facts in question.” In the body of the opinion, the court says: 


“The rule is that: ‘An insurance expert cannot be permitted to give his opin- 
ion that certain undisclosed facts increased the risk of a life policy, but he _ 
state the usage of insurance companies as to rejecting risks when made aware 0 
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such facts.” Penn Mt. L. Ins. Co. v. Mechanics’ Savings Bank & Trust Co. [(C. 
Cc. A.) 72 F. 413, 38 L. R. A. 33], supra. 

“The general rule is stated in 25 Cyc. 937, as follows: ‘Evidence is inadmis- 
sible to show that facts suppressed or falsely represented in the application would 
have been deemed material in passing upon the application, and that the company 
would not have issued the policy, had it known the truth in regard thereto. But 
insurance experts may state the usage of insurance companies generally in respect 
to charging higher rates of premium or in rejecting risks when made aware of the 
particular fact in question.’ ” 

In the case at bar, the physician of the insurance company did not attempt to 
testify relative to the usages of the insurance company generally. He testified 
what would have been his duty under the rules of his company. 

We find no error in the ruling of the trial court in excluding this testimony. 
We are of the opinion that it is unnecessary to discuss this case further. The 
jury had all the facts and circumstances surrounding the making and signing of 
the application in question and by their general verdict found that there was no 
willful intent to deceive the insurance company by. any material statement or 
representations contained in the application. From an examination of the record 
and briefs, and authorities cited therein, we conclude that there is no reversible 
error. 

The judgment of the trial court is affirmed. 

Lester, C. J., Clark, V. C. J., and Riley, Hefner, Cullison, Swindall, Andrews, 
and Kornegay, JJ., concur. 


DAMON MUT. BEN. ASS’N v. HOWARD. No. 20345. 
Supreme Court of Oklahoma. Jan. 26, 1932. 
7 Pacific Reporter (2d) 456. 
INSURANCE. 

Certificate holder in mutual benefit association, having defaulted in assess- 
ments before death, held not member in good standing, precluding recovery on 
certificate (Laws 1925, c. 32). 

(For other cases, see Insurance, Dec. Dig. § 750.) 


Syllabus by the Court. 

Under the by-laws of the insurance company, the insured was not a member 
in good standing at the time of his death. The plaintiff in error was not liable 
on the insurance certificate. Cause is reversed, with directions to enter judg- 
iment in favor of plaintiff in error at the cost of defendant in error. 

Clark, V. C. J., dissenting. 

Appeal from District Court, Osage County: Jesse J. Worten, Judge. 

Action by Willie B. Howard against the Damon Mutual Benefit -Associa- 
tion. Judgment for the plaintiff, and the defendant appeals. 

Reversed, and cause remanded, with directions. 

Wilson & Duncan, of Pawhuska, for plaintiff in error. 

Leahy, Macdonald, Maxey & Files, of Pawhuska, and C. Luther Hamilton, 
of Tulsa, for defendant in error. 


DAVIS v. METROPOLITAN LIFE INS. CO. No. 13328. 
Supreme Court of South Carolina. Jan. 14, 1932. 
162 Southeastern Reporter 429. 
INSURANCE. 


In action on group policy, evidence required submission to jury of insured’s 
total permanent disability from inability to lift weights, notwithstanding doing 
some light work. 

Group policy indemnified insured against being wholly and perman- 
ently disabled by accidental injury. Insured’s duties as check clerk for 

an express company had required handling heavy trunks and packages. 

He was accidentally shot in the left elbow, the bone became infected, 

and the testimony showed that insured was unable to perform his duties 

and would be permanently disabled from lifting heavy weights with his 

left arm, and that the effect of absorbing poison from the wound would 

permanently affect his entire nervous system. There was testimony that 
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the insured had done light work as night. watchman, requiring no physi- 
cal use of the left arm. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Common Pleas Circuit Court of Richland County; W. H. Town- 
send, Judge. 

Action by Wilson E. Davis against the Metropolitan Life Insurance Com- 
pany. From an adverse judgment, defendant appeals. 

Affirmed. 

Elliott, McLain, Wardlaw & Elliott, of Columbia, for appellant. 


Alva C. DePass, Harry M. Lightsey, and C. T. Graydon, all of Columbia, 
for respondent. 


STABLER, J. 


This action was brought by a certificate holder insured under a group policy 
of insurance issued by the defendant to the Southeastern Express Company on 
the lives of certain of its employees. The complaint alleged that the plaintiff, 
while in the employ of the company, the policy being in force and effect, “re- 
ceived an accidental gunshot wound in the left elbow, necessitating several op- 
erations on the joint of the elbow to save his arm, and resulting further in a 
stiff elbow joint with a draining sinus, which condition is permanent, thereby 
permanently, continuously, and wholly preventing the plaintiff from pursuing 
any and all gainful occupations of his employment, entitling him to the per- 
manent disabilities provided for by said group policy of insurance, as the plain- 
tiff had not reached the age of sixty years.” 

The company, by its answer, admitted the issuance of the certificate, but 
denied “that plaintiff had become wholly and permanently disabled so that he 
would be permanently prevented from performing any work for compensation 
or profit.” 

The defendant, on trial of the case, asked for a directed verdict on the fol- 
lowing grounds: (1) “That the testimony clearly establishes that plaintiff is suf- 
fering only from a partial disability, to-wit: a stiff elbow of one arm, and al- 
though this partial disability may prove to be permanent it cannot be consider- 
ed as being total, whereas the terms of the policy specifically provide that 
plaintiff be totally and permanently disabled.” And (2) “That the evidence 
clearly shows that plaintiff is now and has been for some time engaged in one 
or more occupations for compensation or profit, and that is the very thing the 
policy provides he must not be able to do in order to recover under the Total 
and Permanent Disability Clause.” 

The motion was overruled, and the jury found for the plaintiff. The appeal 
presents but one question: Did the court commit error in refusing to direct a 
verdict ? 

The policy contained, among others, the following provision: 

“On receipt by the Company at its home office of due proof that any Em- 
ployee insured hereunder has become wholly and permanently disabled by acci- 
dental injury or disease, before attaining the age of sixty years, so that he is 
and will be permanently, continuously and wholly prevented thereby from per- 
forming any work for compensation or profit, the Company will waive the pay- 
ment of each premium applicable to the insurance on the life of such disabled 
Employee that may become payable thereafter under this Policy during such 
disability, and, in addition to such waiver, will pay to such Employee during 
such disability, in full settlement of all obligations hereunder pertaining to such 
Employee, and in lieu of the payment of insurance as herein provided, such 
monthly or yearly installments as may be selected by such Employee by written 
notice to the Company at its home office on the following basis, to-wit: 

“On basis of $1,000.00 of insurance either sixty monthly installments ot 
$18.00,” or a smaller number of installments of larger amounts. 

“Permanent total disability” is thus defined in the certificate issued the in- 
sured by the defendant: “Under the terms of the Group Policy mentioned on 
page one of this Certificate, any Employee shall be considered totally and per- 
manently disabled who furnishes due proof to the Company that, while in- 
sured thereunder and prior to his 60th birthday, he has become so disabled, as 
a result of bodily injury or disease, as to be prevented permanently from engag- 
ing in any occupation and performing any work for compensation or profit. 





Life | Davis v. Metropolitan Life Ins. Co. 957 


A proper conclusion as to what constitutes a “permanent total disability,” 
under the contract of insurance before us, will furnish a test by which to deter- 
mine whether the trial judge, under the testimony adduced, was correct in refus- 
ing defendant's motion for a directed verdict. This question has been consid- 
ered and passed upon by this court in a number of cases. Brown yv. Missouri 
State Life Ins. Co., 136 S. C. 90, 134 S. E. 224, 225; Berry v. United Life & 
Accident Insurance Co., 120 S. C. 328, 113 S. E. 141, 142; Taylor v. Southern 
States Life Ins. Co., 106 S. C. 356, 91 S. E. 326, 327, L. R.A. 1917C, 910; Mc- 
Cutchen v. Life Insurance Co., 153 S. C. 401, 151 S. E. 67, 78; Gresham v. A&tna 
Life Insurance Co., 159 S. C. 326, 156 S. E. 878. 

In the Taylor Case it was held that under an insurance policy of this kind 
a person is “deemed totally disabled when he is no longer able to do his accus- 
tomed task, and such work as he has only been trained to do, and upon which 
he must depend for a living.” 

In the Berry Case the court quoted with approval: “The rule prevailing 
in most jurisdictions is that the ‘total disability’ contemplated by an accident 
insurance policy does not mean, as its literal construction would require, a state 
of absolute helplessness which can result only from loss of reason, since as long 
as one is in full possession of his mental faculties he is capable of transacting 
some part of his business, whatever it may be, although he is incapable of physi- 
cal action. On the contrary, these courts, giving consideration to the object of 
the contract, hold that the ‘total disability’ contemplated by the agreement is 
inability to do substantially all of the material acts necessary to the prosecu- 
tion of the insured’s business or occupation, in substantially his customary and 
usual manner.” 

In the Brown Case, the court quoted with approval the following from 14 
R. C. L. 1316: “If the prosecution of the business required the insured to do 
several acts and perform several kinds of labor, and he is able to do and per- 
form one only, he is effectually disabled from performing his business as if he 
were unable to do anything required to be done, and while remaining in that 
condition he suffers loss of time in the business of his occupation. Nor does 
the provision contemplate absolute physical disability to one’s occupation, but 
it is sufficient if his injuries are such that common care and prudence require 
him to desist from transacting any such business in order to effect a cure.” 

In the McCutchen Case the court has this to say: 


“The contemplation of the appellant is that, in order to constitute such a 
disability, it is incumbent on the insured to establish such a present, continu- 
ing, and permanent disability as a result of accidental bodily injury or disease, 
as will permanently, continuously, and wholly prevent the insured from perform- 
ing any work, or engaging in any occupation, avocation, or profession for wages, 
compensation, remuneration, or profit, or from engaging in any gainful occu- 
pation, even though he should be so disabled as to prevent him from following 
that accustomed trade or business for which he has been trained and equipped. 


“The appellant’s requests to charge were so constructed as to embody this 
view of the law which the presiding judge should adopt as a proper instruction 
to the jury. ‘ 

“The respondent contended that a permanent total disability in this policy 
did not mean a condition of absolute helplessness which results only from a 
loss of reason, but an inability to do substantially all the material acts necessary 
to the conduct or prosecution of the business or occupation of the insured in 
substantially his usual and customary manner; that if, in the prosecution of his 
business, he was to do several acts and perform several kinds of labor, and he 
is thereby incapacitated to do and perform only one of such acts, he would be 
as effectually disabled from performing his business as if he were unable to do 
anything required to be done, if, while remaining in that condition, he suffers 
toss of time in the business of his occupation; that the words ‘total disability’ as 
used in the policy do not contemplate an absolute physical disability to transact 
any kind of business relating to one’s occupation, but it is sufficient, if his in- 
juries are such that common care and prudence require him to desist from 
transacting any such business, in order to effect a cure, or in order to prevent 
his business from becoming unprofitable; and that the insured is deemed ‘totally 
disabled’ when he is no longer able to do his customary tasks and such work 
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as he has only been trained to do and upon which he must depend for a living. 

“These last-mentioned views were embodied in the requests to charge of the 
respondent, and were substantially adopted and charged by the presiding judge 
as a proper interpretation of such clauses.” 

And, after reviewing earlier cases, the court said that it was obvious that 
the respondent’s requests to charge were in absolute harmony, in the particulars 
in which they were questioned, with its own repeated utterances. 

In the Gresham Case the same construction of the term, “total permanent 
disability,” was again sanctioned and approved. 

With these principles in mind, we now proceed to examine the evidence in 
the case at bar. 

The undisputed testimony—the defendant offered none—tended to show that 
the plaintiff when a boy did a little work; that he left school and went to the 
World War, and after his return therefrom was employed for a short while by 
the government, the American Railway Express Company, and the International 
Harvester Comnany, in that order; that in 1922 or 1923 he was employed by the 
Southeastern Express Company as a check clerk and worked in that capacity 
for this company until December 12, 1927; that his duties as such employee re- 
quired him, among other things, to lift and handle heavy trunks and packages, 
the use of both hands and both arms to do this work being necessary; that on 
December 12, 1927, while in the performance of his duties as such employee, 
he was accidentally shot in the left arm with a pistol in the hands of another 
employee, Osteen by name; that, at the time of the accident, Osteen was clean- 
ing the pistol with “a black lead pencil and a rag” which he had inserted in its 
barrel, and when the pistol was discharged both the bullet and the pencil pierced 
the plaintiff's arm. The plaintiff testified that as he was trying to pull out the 
pencil it broke off in his arm; that he had to go to the hospital for treatment, 
that several operations were necessary, and that his arm had to be put in a 
silver brace. In response to the question as to how he had afterwards broken 
his arm, he replied: “After I went to the hospital the first time the bone 
crumbled up in it—in other words you call it broke—it rotted, whatever you 
want to call it.” His testimony tended also to show that a drainage was de- 
veloped, and that the wound caused, and still causes, constant pain and gave 
rise to an increasingly nervous condition: and that he was rendered entirely un- 
able to perform the duties required by the position which he held with the ex- 
press company, such duties being the work, according to his claim, that he had 
been especially trained to do in the several years he had been with that com- 
pany. He further testified, as showing his utter helplessness and disability in 
some respects, that he had been rendered unable, by reason of his injuries, to 
even put on his own suspenders or to cut meat at the table, and that he had to 
be waited upon by his wife as if he were a child. 

Dr. Payne, who attended the plaintiff and treated him for several years, 
testified that, as a result of the injuries, several operations were necessary: 
that he had a permanently stiff elbow joint, which cannot be rectified by medi- 
cal science; that the entire joint might be reset so as to give plaintiff a false 
joint, but in all probability this would not improve the usefulness of his arm. 
He further testified that the entire elbow joint became infected from the wound 
and that this infection became chronic, causing a drainage for two or three years; 
that, by reason of this condition, plaintiff had absorbed during this time a con- 
siderable amount of poison which had pervaded and had a: serious effect upon 
his entire nervous system; that plaintiff will never be able to lift any heavy 
weights with his left arm; and that his condition, brought about by his injury 
and the absorption of poison, will probably be permanent. There was also tes- 
timony to the effect that plaintiff, some time after the injury, tried, for as long 
as two days, to do the work required by his position with the express company, 
but was unable to do it and was forced to give up his job. There was testimony 
also that since that time he has done some light work, serving at the time ot 
the trial as night watchman at the Columbia College, the duties of this position 
being “to go around and look after the grounds—look after fires—pull the lights 
and get up the mail,” and that this position, which requires no physical use of 
his left arm, pays $60 per month. : 

The contention of the appellant, which it urges with great earnestness, Is 
that even if the plaintiff's disability prove to be permanent, it is clear from the 
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evidence that it is not total, within the meaning of the policy; and that, it be- 
ing fully established by the testimony that plaintiff has been for some time and 
is now engaged in one or more occupations for compensation or profit, he can- 
not recover under the total and permanent disability clause of the policy. 

We think, however, that the view taken by the trial judge was correct. It 
might reasonably be inferred from the testimony that the plaintiff was rendered 
totally and permanently unable to do the customary tasks and work for which 
he had been trained and upon which he depended for a living; certainly, it was 
clearly shown that he could not, after the injury, do, in the main, those things 
required in the performance of the duties of the position he had previously held 
with the express company. As pointed out in the McCutchen Case, “what 
amounts to a total disability is a relative matter, and depends largely upon the 
circumstances of each case, and upon the occupation and employment in which 
the person insured is engaged.” See I C. J. 462. It is true that the testimony 
shows that the plaintiff has, at times since his injury, been engaged in some 
ight work, and that at the time of the trial he was being paid $60 per month 
as night watchman at the Columbia College. Still, it also shows that, with re- 
gard to the position held by him with the express company for a number of 
years, and which was the work that he was trained to do and upon which he 
depended for a living, he is totally disabled; it appears also from the record 
that he applied to that company for a job, the duties of which would not require 
the physical fitness demanded of him by the one that he held prior to his in- 
jury, but was told that the company had no job of that kind. We think that, 
in view of this court’s construction of the phrase, “total permanent disability,” 
appearing in insurance contracts similar to the one before us, the trial judge was 
bound, under the testimony adduced, to overrule the defendant’s motion for a 
directed verdict and to submit to the jury the question of plaintiff's “total 
disability.” 

The judgment below is affirmed. 

Blease, C. J., and Carter and Bonham, JJ., concur. 

Cothran,. J., did not participate on account of illness. 


WRIGHT vy. WRIGHT et al. No. 12566. 
Court of Civil Appeals of Texas. Fort Worth. Nov. 21, 1931. 
; Rehearing Denied Jan. 9, 1932. 
44 Southwestern Reporter (2d) 1019. 


1. INSURANCE. 

Attorney’s testimony respecting procedure taken to change beneficiary in life 
policy held admissible under pleading. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 
2. INSURANCE. 

Change of beneficiary under life policy held not effected where form for such 
purpose was not signed and returned to insurer. 

Insured’s attorney wrote insurer stating that insured desired to change 
beneficiary, and insurer replied sending printed or typewritten form to be 
signed by insured and returned, accompanied by policy, so that proper in- 
dorsement might be made. Insurer died before such form was returned. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


\ppeal from District Court, Tarrant County; Bruce Young, Judge. 

Action by Mrs. Daisy Wright against Mrs. M. J. Wright and another, in which 
defendant State Reserve Life Insurance Company admitted liability, but alleged 
proceeds of policy were claimed by plaintiff and by Mrs. M. J. Wright. From 
judgment awarding proceeds to defendant Mrs. M. J. Wright, plaintiff appeals. 

Affirmed in part, reversed in part and rendered. 

_ Bryan, Stone, Wade & Agerton, of Fort Worth, and F. T. Neel, of Menard, 
for appellant. 

_ R. M. Rowland, of Fort Worth, W. H. Adkins, of Brady, and Lassiter, Har- 
rison & Pearson, of Fort Worth, for appellees. 
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TEXAS LIFE INS. CO. v. VALLEY VIEW NAT. BANK et al. No. 
Court of Civil Appeals of Texas. Fort Worth. Oct. 10, 1931. 
Rehearing Denied Nov. 14, 1931. 

44 Southwestern Reporter (2d) 1045. 

1. INSURANCE. 

Life insurance company is not liable for statutory penalty and attorney's 
fees, unless it denies owing amount of policy (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 
2. INTERPLEADER. 

Life insurance company held justified in filing bill of interpleader to determine. 
as between executrix and insured’s assignee right to proceeds of policy. 

Bill of interpleader was justified because the widow and executrix of 
insured did not file disclaimer until 20 days after bill of interpleader was 
filed, and before then it was reasonably doubtful whether she would assert 
claim to proceeds of policy adverse to insured’s assignee. Policy had 
originally been assigned, as collateral, to a bank, which, on ceasing to do 
business, transferred policy to its successor. Note held by bank was barred 
by statute of limitations at time of maker’s death, who had also been 
discharged in bankruptcy. There was no written evidence of any promise 
to pay after discharge. Insurance company before filing bill of interpleader, 
had offered to pay proceeds to bank if it would verify its claim and obtain 
allowance of it by executrix of insured’s estate. 


(For other cases, see Interpleader, Dec. Dig. § 11.) 


Appeal from District Court, Cooke County: B. W. Boyd, Judge. 

Interpleader by the Texas Life Insurance Company against the Valley View 
National Bank and another, in which named defendant filed cross-action. From 
judgment for cross-complainant, plaintiff appeals. 

Reformed and affirmed. 

Williams, Williams, McClellan & Lincoln and Kyle Vick, all of Waco. fot 
appellant. 

Winfrey & Lane, of Dallas, for appellees. 

Buck, J. 

On May 16, 1930, the Texas Life Insurance Company, appellant here, filed a 
petition and bill of interpleader, alleging that it was a life insurancé company, 
and that on April 18, 1922, it had issued to one Charles C. Ussery, of Valley View, 
Tex., its policy of insurance in the amount of $3,000 ; that said Charles C. Ussery 
designated his estate as the beneficiary in said policy, and that said policy was 
later transferred by said Ussery to the First Guaranty State Bank of Valley View 
as collateral; that said First Guaranty State Bank of Valley View later ceased 
to do business, and transferred said policy to its successor, the Valley View 
National Bank; that said last-named bank now claims to be the owner and 
beneficiary under the policy; that said Charles C. Ussery died on March 2, 1930, 
and that thereafter, on March 10, 1930, due proofs of death were received by the 
plaintiff, executed by the Valley View National ‘Bank as claimant ; that said 
proofs of death in all other respects were regular, and that plaintiff is Now ready 
to pay the proceeds of this policy to the person or corporation entitled thereto; 
that said Ussery left a written will at his death, which was duly probated in the 
county court of Cooke county, and, under the terms of said will, his wife, Mrs. 
Besse Cullum Ussery, was named independent executrix of said estate without 
bond; that plaintiff believes, or has reason to believe, that the said Mrs. Besse 
Cullum Ussery is now claiming, or will make claim to, the proceeds of this policy, 
together with the said Valley View National Bank of Valley View, and the 
plaintiff tendered in court and deposited in the registry of the court the full face 
amount of said policy in the sum of $3,000, and asked the court that said defend- 
ants and each of them be cited to appear at the next term of the court and 
present their claims, if any, to said court, and said proceeds of said policy be 
ordered paid over to the rightful claimant under the judgment of the court 
Plaintiff further pleaded that it had employed an attorney, Kyle Vick, to file its 
interpleader, and to protect its interest in the matter at a reasonable cost of a 
and said plaintiff had agreed to pay its attorney said amount. Wherefore plainti 
prayed that each of the defendants be cited to appear at the next regular term 
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of the court and answer, and that final hearing and adjudication of the rights of all 
parties be had, and that the plaintiff be relieved of further liability and recover its 
costs including attorney’s fees. 

On June 5, 1930, twenty days after the original petition and bill of interpleader 
had been filed, Mrs. Ussery, as independent executrix of the estate of Charles C. 
Ussery, answered and alleged that she did not now, nor has she at any time, made 
anv claim to the proceeds of the policy involved, which policy had been duly 
assigned by said assured to. the First Guaranty State Bank of Valley View as 
security for an indebtedness which said assured owed the said bank. She further 
pleaded that it was her ‘understanding that said bank and its successor, the Valley 
View National Bank of Valley View, have paid all insurance premiums on said 
policy, and under these circumstances she now disclaims for herself and the estate 
of said Charles C. Ussery, deceased, any interest whatsoever in the proceeds of 
said policy. This answer was signed and duly sworn to by Mrs. Ussery. 

On June 6, the next day, the Valley View National Bank answered and 
alleged substantially the same facts alleged in the original petition and bill of 
interpleader, and further alleged that the policy of insurance involved had been 
assigned to said bank, and that said bank had at the death of said Ussery made 
proper and acceptable proofs of death, and that the debt then owing by the estate 
of said Ussery to the bank was in excess of the amount of the policy, and the 
amount of the policy was then due and owing to the defendant; that, at the 
time the defendant made proper proofs of said Ussery’s death, it demanded the 
full payment of the policy to it: that plaintiff had failed and refused to pay 
said amount; and that more than 30 days had elapsed since such proof had been 
received by the said insurance company. Wherefore defendant prayed that it 
have judgment against plaintiff for the full amount of the policy with costs of 
suit and with a reasonable attorney’s fee in the sum of $1,000. This pleading was 
signed by Winfrey & Lane, attorneys for defendant. 

On September 19, 1930, the defendant Valley View National Bank filed its 
trial amendment and cross-action, in which it alleged that on May 30, 1930, the 
defendant, through its attorneys, made demand upon plaintiff, through its attor- 
ney, Judge Kyle Vick, for the payment of the full amount due the defendant as 
assignee and pledgee of the life insurance policy issued to Charles C. Ussery; 
that plaintiff failed and refused to pay said sum, and, more than 30 days having 
elapsed since such demand, defendant prayed that it recover from plaintiff the 
principal of said policy, interest, and 12 per cent. penalty, and its reasonable 
attorney's fees. 

Upon a hearing before the court, the court rendered judgment that the inter- 
pleader sought by the Texas Life Insurance Company is not proper and should 
he denied, and that the defendant the Valley View National Bank of Valley View 
is entitled to and should recover judgment against plaintiff for the face value of 
the policy sued upon herein, together with 12 per cent. penalty of said amount as 
statutory damages, together with a reasonable attorney’s fee of said defendant’s 
attorneys, which the court finds to be the sum of $300. The court rendered judg- 
ment dismissing Mrs. Ussery from the suit on her disclaimer. The court filed its 
findings of fact and conclusions of law as follows: 


“Findings of Fact. 

“1. I find that on April 18, 1922, the plaintiff issued to Charles C. Ussery a 
policy of life insurance No. 26731, in the amount of $3,000.00, and that the estate 
of said Ussery was made the beneficiary therein. 

“2. I find that on May 9, 1922, the said Ussery by an instrument in writing 
transferred, assigned and set over to the First Guaranty State Bank of Valley 
View, as collateral, all his right, title and interest in said policy, and all benefits 
and advantages to be derived therefrom to the extent of such interest as such 
assignee might have when such policy became a claim, and on the 11th day of 
May, 1922, the plaintiff entered said assignment on its books. 

“3. I find that the said Charles C. Ussery, died on March 2, 1930, and that 
due proofs of death were executed by the defendant Valley View National Bank 
and delivered to and received by the plaintiff on March 10th, 1930. Said proofs 
were in all respects regular. 

_"4. I find that the defendant Valley View National Bank is the successor and 
assign of the said First Guaranty State Bank and owned and held all the rights 
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and interest in said policy of insurance at the time of the death of the said 
Ussery that had theretofore at any time been held by the First Guaranty State 
Bank, and that it held and owned the indebtedness of the said Ussery formally 
[formerly] held by the First Guaranty State Bank, as collateral for which the 
policy had been assigned. 

“5. I find that the First Guaranty State Bank and its successor, the defendant 
Valley View National Bank, paid all the premiums that had ever been paid on 
said policy, and that the First Guaranty State Bank induced the said Ussery to 
take out said policy of insurance to secure the bank for his indebtedness. 

“6. I find that at the time of his death, the said Ussery was indebted to the 
defendant bank in excess of the amount of the policy of insurance. 

“7. I find that the defendant bank at all times claimed the proceeds of said 
policy of insurance after the death of the said Ussery. 

“8. I find that the Executrix of the estate of the said Charles C. Ussery, 
namely, his widow, Mrs. Bessie Cullum Ussery, has never made any claim to the 
proceeds of such policy, and was not making any claim thereto at the time this 
suit was filed, and that she had, prior to the institution of the suit, informed the 
plaintiff that if it would send a check for the proceeds of the policy either to 
her or to the defendant bank, made payable to the order of herself and the bank, 
she would indorse the check and turn it over to the bank, and let the bank have 
all the money. 

“9. I find that the defendant is the only party who has ever claimed the 
proceeds of said policy of life insurance, either before or after this suit was 
instituted. 

“10. I find that $300.00 is a reasonable amount for attorney’s fees for the 
defendant bank, and that demand was duly made by the defendant bank upon the 
plaintiff to pay said amount more than thirty days prior to the filing of said 
defendant’s trial amendment and cross-action. 

“11. I further find that long before this suit was instituted the plaintiff knew 
that the defendant Valley View National Bank held the assignment of the policy. 
“Conclusions of Law. 

“1. I conclude that as a matter of law that an interpleader is not properly 
filed unless there are at least two actual claimants for the property or fund held 
by the party desiring the interpleader. 

“2. I conclude further that the plaintiff would have been amply protected had 
it sent a check for the proceeds of the policy either to the defendant Valley View 
National Bank or the defendant Mrs. Besse Cullam Ussery, the Executrix of the 
estate of Charles C. Ussery, deceased, payable to both. 

“3. I conclude further that the defendant Bank, having made due demand upon 
the plaintiff for the payment of said amount of money more than thirty ays 
prior to its cross-action for the amount, is entitled to the 12 per cent. penalty 
provided by statute. 

“4. I further conclude that the defendant bank is entitled to recover attorney’s 
fees in the amount of $300.00 which amount has been found to be reasonable. 

“Therefore, upon the foregoing findings of fact and conclusions of law, I 
render judgment for the defendant Bank for the amount of the policy, together 
with 12. per cent. penalty and $300.00 attorney’s fees. 

“B. W. Boyd, District Judge.” 

From the judgment so rendered, the Texas Life Insurance Company has 
appealed. 

Opinion. ; 

The only part of the judgment rendered by the trial court of which the 
appellant complains is that part of the judgment denying it any attorneys’ fees and 
costs of suit. The appellee the Valley View National Bank contends that the 
judgment should stand, allowing it attorneys’ fees, costs of suit, and 12 per cent. 
penalty. The appellant’s assignments may be grouped, and statement made that 
the assignments attack the findings of the trial court that no sufficient cause for 
the filing of plaintiff’s bill of interpleader existed, and by the finding that Mrs. 
Besse Cullum Ussery has never made any claim to the proceeds of the policy, 
and did not claim any part of it, either individually or as executrix of the estate 
of Charles C. Ussery. ; 

The evidence shows that, at the time the counsel for the insurance company, 
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to wit, Judge Kyle Vick, and C. B. Johnson, the cashier of the bank, talked to 
Mrs. Ussery, Mrs. Ussery learned for the first time of the existence of the policy 
of insurance, and that it had been assigned to the First Guaranty State Bank of 
Valley View, the predecessor of the Valley View National Bank, and through 
which the said Valley View National Bank succeeded to any title or interest in 
the policy held by the First Guaranty State Bank. Mrs. Ussery testified: 


“T knew nothing of it whatever. Neither did I know anything whatever about 
the indebtedness. It was all news to me. They asked me if I was ready to sign 
the disclaimer and I told them if I had no claim to the policy I would. But, of 
course, knowing nothing whatever about it I tried to say as little as I could. 
I told them at the time that Mr. Murphy was my lawyer and if I had no claim 
to it I would have to talk to him about it first before I would sign disclaimer, 
but that I did not want to make any claim to the policy at all if I had no claim 
in it. They asked me if I would sign this disclaimer, and I said, ‘Yes, if it is 
the thing to do.’ However, I did tell them at the time that Mr. Murphy was my 
lawyer and I would like to talk to him about it first before I signed anything. 
However, I did not make any claim to it and I didn’t want any court proceedings 
if they could be avoided. Of course, it not being my affair entirely, being as the 
estate was concerned in it too, since I was acting for the estate, I tried to say 
as little as I could and I told them I would like to talk with Mr. Murphy about 
it. However, at the time I told them I was making no claim whatever. I told 
them if I had no right to it that I made no claim to it. * * * I told them 
that I did not make any claim; that Mr. Murphy was my lawyer and I didn’t 
like to do anything without talking to him about it. However, I was going to 
Dallas that afternoon. I didn’t make an effort to see Mr. Murphy that day about 


this matter, because I was in a hurry to leave for Dallas. I felt that it was 
hardly a matter for the estate. 


“I did not take the matter up with Mr. Murphy. The next thing I heard of 
it was just a short time later before I came back to Gainesville. Mr. Porter 
called me and asked me if I knew this matter had been put in court. I had 
just found out that it had been put in court a short while before he called me. 
I told him I knew nothing whatever about that and I immediately called Mr. 
Murphy and asked him about it and told him I would be up here that afternoon. 
My brother came up here with me. However, that same morning Mr. Johnson 
talked to me about it in Dallas and came there with a paper for me to sign. I told 
him I would rather not sign the paper until I came up here and talked it over 
with Mr. Murphy. I came up here that afternoon, I think I came the same day, 
and talked it over with Mr. Murphy and he said he would look into the matter 
for me before I should sign anything. However, he did look into the matter and 
sent the paper to me and I signed it and returned it to them.” 


This was after the suit had been filed, as the bill of interpleader, as hereto- 
fore shown, was filed on May 16, and the disclaimer was not filed until June 5, 
1930. Mr. Murphy testified: That Mrs. Ussery and her brother came to his office 
and stated to him that she understood from some source that suit was filed up 
there on an insurance policy issued on the life of her husband, and that they 
[evidently meaning the Valley View National Bank and the insurance company] 
wanted her to sign some sort of papers releasing her right to it. That he sug- 
gested that they probably wanted her to sign a disclaimer and she said that was it. 
She wanted to know if she should sign it or not. That he told her he could not 
tell her whether she should sign it or not, but that he would look into it and tell 
her later. That he saw Mr. Johnson and told him what he had said to Mrs. Ussery 
and asked him to produce the papers on which he based his claim, and Mr. Johnson 
brought the papers up there and he saw the policy had an assignment on it. 
That he told Mr. Johnson that the bank did not have any insurable interest, but 
that the assignment was probably good for the amount that was due. That he 
understood that the bank paid some premiums, and it struck him and struck Mrs. 
Ussery that the bank was more or less entitled to the money. That he told Mrs. 
ar to sign the disclaimer, and he would decide whether or not it should be 

ea 


Mrs. Ussery testified that, when the attorney for the insurance company and 
Mr. Johnson called on her, she told them that, if they would send her a check 
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made out to her and to the Valley View National Bank, she would consult her at- 
torney, and, if it was right for her to sign a disclaimer, she would do so. 

[1] We do not think it was necessary for Mrs. Ussery to file a contest of the 
payment of the amount of the policy to the bank, either individually or as adminis- 
tratrix of the estate of Charles C. Ussery, in order to justify the insurance com- 
pany in filing this bill of interpleader. The insurance company was making no 
contest as to the payment of the amount of the policy, and, as soon as they inves- 
tigated and found out that Mrs. Ussery was the survivor of the marriage between 
her and Charles C. Ussery, and the administratrix of the estate of Charles C. Us- 
sery, and that she would not agree that she would sign a disclaimer, but wanted 
to consult an attorney before she would do so, the insurance company filed the 
bill of interpleader. To give rise to a cause of: action against a life insurance 
company for the statutory penalty and attorneys’ fees under article 4736, Revised 
Civil Statutes, for failure to pay a loss within thirty days after demand, it must 
appear that the failure to pay the loss was a denial of the insurance company that 
it owed the amount of the policy to the claimant. A life insurance company has 
the right to have settled by a court any claims to the policy, or the proceeds there- 
of, before paying the amount to a claimant. It was in evidence that the note given 
by Ussery was barred by limitation at the time of Ussery’s death, and that he had 
heen declared a bankrupt before his death, and had listed this debt as a claim 
and had been discharged in bankruptcy. Mr. Johnson testified that he told the 
president of the insurance company that Mr. Ussery had acknowledged the justness 
of the debt after he had heen discharged in bankruptcy and promised to pay it, 
but this promise was in parol, if any, and no proof of the promise to pay the debt 
after the discharge in bankruptcy was made by Mr. Johnson or by the bank. We 
think there was sufficient doubt in the minds of the officers of the insurance com- 
pany as to whether or not the money was due to the bank, or to the widow and 
administratrix of said Ussery, to justify the course pursued by the insurance com- 
pany in filing this bill of interpleader and in tendering into court the amount of 
the policy. Counsel for appellees acknowledge that there was some conflict in the 
evidence as to whether Mrs. Ussery had made any claim to the proceeds of the 
policy and was not making any claim thereto at the time this suit was filed, and 
that she had, prior to the institution of this suit, informed the plaintiff that, ii 
they would issue a check made payable to the order of herself and the bank, she 
would endorse the check and turn it over to the bank and let the bank have all 
the money. In appellee’s brief it is stated: 

“Mrs. Ussery herself was somewhat wishy-washy. The utmost that appellant 
can get out of any of her testimony is that she thought perhaps she ought to con- 
sult her attorney before she executed any release. As to that, she did finally con- 
sult her attorney and executed a disclaimer in this suit.” 


[2] The disclaimer was filed some 20 days after the suit was filed. We think 
that under the facts shown it was reasonably doubtful whether the executrix, 
Mrs. Besse Cullum Ussery, would assert a claim to the proceeds of the policy ad- 
verse to that of defendant bank; that at the time of the filing of the bill of inter- 
pleader, there being no written evidence that the note held by the bank had been 
acknowledged by Ussery, after he had been discharged in bankruptcy, nor any 
written evidence that he had agreed to pay the note due the bank, and to be paid 
out of the policy, a sufficient doubt was reasonable in the minds of the officers of 
the insurance company to justify the filing of the bill of interpleader. And, fur- 
ther, there was reasonable doubt at the time of the filing of the bill of interpleader 
whether, in the liquidation of the First Guaranty State Bank and its reorganiza- 
tion as the Valley View National Bank, the latter bank had acquired the indebted- 
ness against the insured. Plaintiff, prior to filing the bill of interpleader, had as- 
serted in good faith its willingness to pay the proceeds of the policy to defendant 
bank if it would verify its claim and obtain an allowance of the claim by the exec- 
utrix of insured’s estate, which was not done. The duty devolved on the bank 
to submit proof of its interest in the policy. Andrews v. Union Central Life Ins. 
Co., 92 Tex. 584, 50 S. W. 572. 

We conclude that the bill of interpleader. was properly filed, and that upon 
adjudication it should have been held that the insurance company showed its will- 
ingness to pay the insurance to any one who showed himself or itself entitled to 
receive it. 
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[3, 4] Therefore the judgment below is reformed so as to sustain the bill of 
interpleader and to award to the appellee insurance company $150 for preparing 
and filing the same, which amount is shown by the evidence of Mr. James Adams 
as being a reasonable fee for such services, and we further hold that the appellee 
bank was not entitled to any attorney’s fees, or to the costs of suit. In other re- 
spects the judgment is affirmed. 

The costs of this appeal and costs of the trial court are adjudged against the 
appellee. 

Judgment reformed and affirmed. 

On Appellant’s Motion for Rehearing. 

[5] It will be remembered that the judgment below in this case was reversed 
and judgment here entered for appellant, on a former hearing. Appellant files a 
motion for rehearing, and cites a portion of the statement of facts, which says 
“that $300 would be a reasonable fee to be paid the attorneys for the Texas Life 
Insurance Company as attorneys’ fees for filing the interpleader in this case.” It 
will be noted that plaintiff in his original petition asked only for $150 as attorneys’ 
fees for filing the bill of interpleader, and such amount is determined by the 
amount asked for in plaintiff’s petition, and not by the agreement of the attorneys. 
Therefore the motion of appellant for rehearing is overruled. 

The costs of filing this application are adjudged against appellant. 

On Appellees’ Motion for Rehearing. 

Appellees urge that this court entirely disregarded the findings of fact which 
were made in this cause by the trial court, and urges that they were supported by 
the record evidence in the case, and based its opinion upon findings of fact of this 
court which are directly opposed to the findings of fact made by the trial court. 
The only so-called findings of fact upon which this court based its opinion were 
findings upon questions of law, and not upon questions of fact. We believe we 
were correct in the disposition of this case in our former opinion, and the motion 
for rehearing is also overruled. 


HUEY v. AMERICAN NAT. INS. CO. No. 7660. 
Court of Civil Appeals of Texas. Austin. Dec. 2, 1931. 
Rehearing Denied Jan. 6, 1932. 
45 Southwestern Reporter (2d) 340. 
5. INSURANCE. 

Insured’s statement in application that he had not consulted physician within 
seven years was “representation,” not warranty. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

6. INSURANCE. ; 

Whether insured’s representation, regarding not consulting physician when 
he had consulted physician regarding rheumatic condition of feet, was material to 
risk held for jury (Rev. St. 1925, art. 5043). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

8. INSURANCE. , : 

To be material to risk, illness concealed must have been of character affecting 
general health of applicant and lessening term of his life expectancy. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

9. INSURANCE. 

Jury’s finding that insured’s representation that he had not consulted physician 
Was not material inducement to insurer to issue policy, and finding that insurer 
would not have issued policy if representation had not been made held insufficient 
to sustain judgment canceling policy. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

10. INSURANCE. 


If policy actually made awarded monthly compensation for injury, policy ma- 
tured when insured received injuries totally disabling him, as regards failure to 
pay further premiums. 

(For other cases, see Insurance, Dec. Dig. § 362.) 
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11. INSURANCE. 
_ Insurance contract may be reformed to speak real agreement of parties when 
failure to do so is due to fraud or mutual mistake. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 
13. INSURANCE. 


Court may render judgment in accordance with true insurance contract as 
proven without reforming it. 


(For other cases, see Insurance, Dec. Dig. § 143[7].) 
i4. INSURANCE. 

Where court renders judgment in accordance with true contract as proven 
without reforming it, judgment should be for amount due under contract proven. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

15. INSURANCE. 

In action for total disability insurance, table of mortality held not competent 
evidence regarding amount of insured’s damages. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

Appeal from District Court, Bell County; Few Brewster, Judge. 

Action by William Howard Huey against the American National Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

E. C. Zellner, of Belton, for appellant. 

Tyler, Hubbard, Countess & White, of Belton, for appellee. 

BauGu, J. 

Appellant sued appellee for damages alleging fraud of its agent in procuring 
his application for and delivery to him of a life insurance policy providing double 
indemnity for accidental death, when he had applied for, and the agent had repre- 
sented to appellant that he was delivering to him, a life, health, and accident pol- 
icy, providing monthly compensation of $86.10 for total disability from accident. 
The policy was delivered to appellant on March 12, 1929, and on April. 12, 1929, 
he was totally disabled by accident. He alleged that he did not know that such 
misrepresentations were untrue until after his injury; that he relied upon the 
representations of said agent and was misled thereby. He asked for damages for 
such fraud, and in the alternative that the policy delivered to him be reformed so 
as to speak the true agreement, and that it be enforced accordingly. The case was 
tried to a jury upon special issues, and upon their findings judgment rendered that 
appellant take nothing; hence this appeal. 

The jury found in response to the issues submitted: (1) That the agent oi 
appellee represented to Huey that for a monthly premium of $4.46 said insurance 
company would deliver to him a policy providing $86.10 per month in case of total 
disability; (2) that such representations were made as a material inducement to 
Huey to apply for such insurance and to pay his monthly premiums; (3) that but 
for such representations Huey would not have applied to appellee company for in- 
surance, and would not have paid such premiums; (4) that Huey did not know 
when he signed the application what kind of insurance policy it called for; (5) 
that he was guilty of negligence in not ascertaining the recitals contained in said 
application; (6) that when the policy was delivered to him he put it away for 
safe-keeping, and paid the premiums without knowledge of the kind of policy it 
was; (7) that in so doing he was guilty of negligence; (8) that he represented in 
his application that he had not consulted with, nor been treated by, a physician 
within seven years prior thereto; (9) that such representation was untrue; (10) 
that this representation was not a material inducement to the insurance company 
to issue said policy; (11) that the insurance company would not have issued said 
policy if said representation had not been made. 

The insurance company, in addition to denying liability, asked for a cancella- 
tion of the policy issued by it, on the ground of said false representations of the 
applicant, and on the ground that he had failed to pay his premiums subsequent to 
July, 1930. The judgment denied appellant recovery, and canceled the policy. 

Two major issues are presented: First, whether the appellee could urge as a 
defense against the fraud of its agent the negligence of the insured in failing to 
discover that fraud; second, whether it was authorized to cancel its policy because 
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i a misrepresentation in the insured’s application which the jury found was not 
4 material inducement to the issuance of the policy. 

The policy was applied for on March 6, 1929. The agent filled in the blanks 

the ap olcanien from information given him on the streets of Belton by Huey, 
who then signed the application. Huey testified that the agent Melvin was a cou- 
sin by marriage, ‘solicited the insurance, and that he reposed full confidence in him, 
and believed what he said. The policy was delivered to appellant by Melvin on 
the streets of Belton on March 12th, and the first premium then paid. Huey testi- 
ed that he took the policy home and placed it in his trunk for safe-keeping, rely- 
ing upon the statements of Melvin that it was a life, health, and accident policy, 
and did not know that it was not until after he was disabled by accident on April 
12, 1929, 


We have grave doubts as to the sufficiency of the evidence to sustain the find- 
ings of the jury on the issues of Huey’s negligence, Huey was a common laborer, 
1) years of age, who knew nothing of insurance policies. The policy is in the 
record, The indorsement thereon of the kind of policy is: “20 pay Endowment at 
\ge 85. Premiums payable for 20 years or until prior death. Double Accidental 
Death Benefit Disability Premium Waiver. Non-Participating.” 

The body of the policy contained tables, conditions, and limitations of liabil- 
ity peculiar to special insurance policies which the lay mind could scarcely be ex- 
pected to understand. The language of Judge Neill, in Insurance Co. v. Hargus 
(Tex. Civ. App.) 99 S. W. 580, 582, would appear to be peculiarly applicable here: 
“The ordinary layman should not be charged with knowing the meaning of tech- 
nical terms, ofttimes employed as traps to catch the unwary, used by life imsur- 
ince companies and their agents, especially when informed by an agent who so- 
icited the policy that the application presented to be signed was for such as has 
been agre ed upon by him and the applicant.” 

[1, 2] Regardless of that, however, under the facts of this case, assuming 
that the evidence was sufficient to support the jury findings, the insurance com- 
pany cannot, we think, urge such negligence as a defense against the misrepre- 
sentations of its agent; nor that it was the duty of the insured to inquire into their 
truthfulness. In Labhe v. Corbett, 69 Tex. 509, 6 S. W. 808, 811, the court said: 
“When once it is established that there has been any fraudulent misrepresenta- 
tion, * * * by which a person has been induced to enter into a contract, it is no 
mswer to his claim to be relieved from it to tell him that he might have known 
the truth by proper inquiry. He has a right to retort upon his objector: “You, at 
least, who have stated what is untrue, * * * for the purpose of driving me into a 
contract, cannot accuse me of want of caution because | relied implicitly upon 
your fairness and honesty.”’ Ry. Co. v. Kisch, L. R. 2 H. L. 120.” 

[3] This rule has been frequently reiterated and followed. Buchanan v. Bur- 
tt, 102 Tex. 492, 119 S. W. 1141, 132 Am. St. Rep. 900; Graves v. Haynes (Tex. 
Com. App.) 231 S. W. 385; Sanders v. Hickman (Tex. Civ. App.) 235 S. W. 
278; Com. Jewelry Co. v. Braczyk (Tex. Civ. App.) 277 S. W. 755; Johnson v. 
Sugg (Tex. Com. App.) 291 S. W. 859. And we think the rule should apply as 
well to insurance contracts as to any other. While the rule obtains that one who 
eccept a policy without dissent is presumed to know its contents, he can over- 
come such presumption by showing that he put same away without reading it, in 
reliance upon the representations of its agents and upon the knowledge and integ- 
rity of the insurer to correctly draw the policy applied for. Delaware Ins. Co. v. 
Hill (Tex. Civ. App.) 127 S. W. 283; M. & M. Inter-Ins. Alliance v. Hansen 
(Tex. Civ. App.) 258 S. W. 261; Liberty Life Ins. Co. v. Woodward (Tex. Civ. 


App.) 12 S.W.(2d) 246. This is what appellant was shown to have done in the 
mstant case, 


\ppellee cites us particularly to the following cases upon which the trial 
ourt obviously relied in submitting the issues of negligence of appellant and in 
desileris ng his judgment: Equitable Life v. Maverick (Tex. Civ. App.) 78 S. W. 
560, followed and relied upon in Mutual Life Ins. Co. v. Hargus (Tex. Civ. App.) 
”) S. \\. 582, and Federal Life Ins. Co. v. Hoskins (Tex. Civ. App.) 185 S. W. 


009. All of these were decisions by Courts of Civil Appeals, and no writs applied 
tor. Each of them was a suit by the insured to cancel a policy issued to him, and 
to recover or cancel notes given in payment of premiums, on the ground that the 
agent had fraudulently represented that one character of policy would be issued, 
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hut actually delivered a materially different policy. In passing upon the sufficiency 
of the pleadings or on the charge of the court, those cases do announce that “One 
applying for life insurance, who did not know the truth of matters concerning 
which an insurance agent made false representations, and relied on the representa- 
tions of the agent, though he could have informed himself of the truth by means 
of information at hand, will not be estopped to complain of their falsity unless 
he was inexcusably negligent in not informing himself.” 

Just what the courts in these cases meant by “inexcusable negligence” is not 
clear. It is to be noted that in none of those cases was inexcusable negligence 
found. Obviously the court had clearly in mind a much greater degree of negli- 
gence than that term usually implies; an extreme case of neglect, or of failure to 
take cognizance of patent and obvious tacts. A careful reading of these cases dis- 
closes, we think, that they recognize the rule that ordinary negligence of one party 
to a contract is not available as a defense against the fraud of the other on whose 
misrepresentation the injured party relies. 

[4] Not only was the test of “inexcusable negligence” on the part of appellant 
not submitted to the jury; but the evidence does not sustain any such neglect on 
his part. The policy was delivered to him on March 12, 1929, and placed away 
for safe-keeping under the assurance of the agent and in the belief that he had 
the policy he desired. On April 12th, one month later, he was totally disabled by 
an accident. Nothing was shown to have occurred meantime which would cause 
him to examine the policy, nor to arouse any suspicion as to its character. We 
conclude therefore that the court erred in submitting the issues as submitted un- 
der the proof shown by the record, and in basing his judgment thereon. 

The next issue relates to the cancellation of the policy delivered to Huey. In 
the application signed by Huey was a representation that he had not consulted 
a physician in the preceding seven years, and had not suffered from any disease. 
One physician testified, however, that about two years prior to his accident he 
had treated Huey for a rheumatic condition of his feet; but that he only gave him 
a prescription. 

[5-9] There is no evidence that such misrepresentation was fraudulently 
made. The jury found that it was not a material inducement to the issuance of 
the policy; and at the same time that the appellee company would not have issued 
the policy had the representation not been made. These findings are obviously 
conflicting. The statement in the application was only a representation and not a 
warranty, and a defense based thereon is governed by the provisions of article 
5043, R. S., denying to the insurance company such defense unless it be shown 
“that the matter or thing misrepresented was material to the risk or actually con- 
tributed to the contingency or event on which said policy became due and payable,” 
a question of fact for the determination of the jury. The issues submitted to the 
jury were obviously intended to elicit findings within the purview of said article 
5043, but are insufficient for that purpose. That a misrepresentation was a mater- 
ial inducement or not to the issuance of a policy is not necessarily a determination 
of its materiality to the risk insured against, and a jury finding that but for such 
misrepresentation the insurance company would not have issued the policy cannot 
be construed as a finding that same contributed to the injury suffered by appellant. 
There is totally lacking any evidence to show that the condition for which Huey 
was treated two years before contributed in any manner to his injury on April 12, 
1929. The materiality of the representation to the risk assumed was not clearly 
and sufficiently submitted. Whether or not the fact misrepresented or concealed 
would reasonably have increased the chances of the loss insured against, or might 
reasonably have caused the insurance company to refuse to issue the policy, or to 
decline to take such risk unless at a higher premium, or which would impose a ma- 
terially greater risk on the insurer, are matters for consideration in determining 
the materiality of the misrepresentation. Aetna Life Ins. Co. v. King (Tex. Civ. 
App.) 208 S. W. 348; Gorman v. Jefferson Life Co. (Tex. Civ. App.) 275 S. W 
248; Indiana, etc., Ins. Co. v. Smith (Tex. Civ. App.) 157 S. W. 755; St. Paul F 
& M. Ins. Co. v. Huff (Tex. Civ. App.) 172 S. W. 755; 32.C. J. 1286. In South- 
land Life Ins. Co. v. Norton (Tex. Civ. App.) 297 S. W. 1083, Judge Pleasants an- 
nounces the settled rule of decision in this state to be that to be material such 
illness must have been of such character as to affect the general health of the ap- 
plicant and lessen the term of his life expectancy. We find no competent evidence 
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to that effect in the record. In view of this fact and the conflicting findings of the 
jury above indicated, such findings cannot sustain the trial court’s judgment in 
canceling said policy. 

|10| Nor do we think said policy was subject to cancellation on the ground 
that Huey had failed to pay his monthly premiums subsequent to the date of his 
injury. If, as contended by him, the contract which he actually made with the 
company and which he asserts in this suit, that is, a policy awarding him monthly 
compensation for his injury, is to be enforced, that policy matured when he re- 
ceived the injuries totally disabling him, and as to those provisions his failure to 
pay iurther premiums would not affect the company’s liability. 

[11-14] His cause of action asserted is not, however, based upon the policy 
delivered to him. Obviously the minds of the parties never met on that contract, 
and it was never a binding contract between them. Mutual Life Ins. Co. v. Har- 
gus, supra: Commercial Jewelry Co. v. Braczyk, supra, and numerous cases there 
cited. The cancellation of that policy would appear therefore to be immaterial. 
Insurance contracts like any other contract may be reformed and made to speak 
the real agreement of the parties when failure of same to do so is due to fraud 
r mutual mistake. Liberty Ins. Co. v. Woodward (Tex. Civ. App.) 12 S.W.(2d) 
246. To authorize reformation, however, the proof must be clear and convincing. 
Delaware Ins. Co. vy. Hill (Tex. Civ. App.) 127 S. W. 283 (writ ref.); M. & M. 
Inter-Ins. Alliance v. Hansen (Tex. Civ. App.) 258 S. W. 261; 14 R. C. L. 903. 
It is not necessary, however, for the contract to be ‘reformed in order to allow a 
recovery: but the court may render a judgment in accordance with the true con- 
tract as proven. Aetna Ins. Co. v. Brannon, 99 Tex. 391, 89 S. W. 1057, 2 L. R. A. 
(N. S.) 548, 13 Ann. Cas. 1020; Fitch v. Lomax (Tex. Com. App.) 16 S.W.(2d) 
530, 66 A. L. R. 758, and cases there cited. Insured’s damages in such case would 
be the amount he would be entitled to receive under the contract proven. 

[15] Appellant next contends that because he was totally and permanently 
disabled he was entitled to recover the $86.10 per month during his 42.2 vears ex- 
pectancy of life as shown by the “American Experience Table of Mortality.” Such 
was not his measure of damages. The mortality table offered is computed upon 
averages of those in good health and under normal conditions. Obviously a per- 
son so critically injured as to be permanently and totally disabled could not hope 
to live as long as if no such injury had occurred. The table of mortality offered 
ould apply only to those in good health; not to persons permanently injured, and 
would not be competent evidence as to the amount of appellant’s damages. There 
error therefore in sustaining exceptions to the pleadings in this respect, nor 
in excluding the evidence tendered. Washington Life Ins. Co. v. Lovejoy (Tex. 
Civ. App.) 149 S. W. 398 (writ ref.). 

For reasons stated, the judgment of the trial court is reversed, and the cause 
remanded for another trial. 

Reversed and remanded. 


Was no 


NATIONAL MUT. BEN. ASS'N v. AARON. No. 7658. 
Court of Civil Appeals of Texas. Austin. Dec. 9, 1931. 
Rehearing Denied Jan. 6, 1932. 
45 Southwestern Reporter 371. 
1. INSURANCE. 
Mutual benefit association, chartered in 1905, whose funds were raised by 
assessment, /icld subject to statute respecting penalty and attorney’s fees (Rev. 
Sit 1895, § 638 et seq., as amended; Rev. St. 1925, art. 4736). 
(For other cases, see Insurance, Dec. Dig. § 800.) 
2. INSURANCE. 
Term “life insurance company,” as defined in statutes, includes any corpor- 
ting life insurance, whether with or without capital stock, and on what- 
(Rev. St. art. 4716). 
(For other cases, see Insurance, Dec. Dig. § 124.) 
3. INSURANCE. 
Uni 
statut 
(Rey 


(F. 


ess mutual benefit association brings itself under some provision of 
granting it immunity therefrom, it is subject to penalties of general law 
1925, art. 4716; Rev. St. 1911, art. 4705 et seq.). 
other cases, see Insurance, Dec. Dig. § 800.) 
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4. INSURANCE. nd banat 

Evidence held sufficient to sustain finding that insurer recognized benefic- 
iary’s conduct, proois of death, and correspondence as demand for payment of 
benefit certificate (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
5. INSURANCE. | 

Form of demand for payment of life insurance is not material if insurer is 
notified that insured is dead and that beneficiary is asserting right under policy 
(Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 
6. INSURANCE. 

Indorsements on benefit certificate must be strictly construed against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 726.) 
7. INSURANCE. 

Where form for $5,000 policy was used in writing $2,500 policy, percentage 
of reductions named J/ield intended to apply to amount named in face of policy 

One indorsement was to the effect that benefits under policy were 


nee 


reduced 50 per cent., and that assessments were reduced from $5.50 to 
$3, and another indorsement was that by reason of age requirement, 
association and insured agreed that, should death occur within first year, 

“0 per cent. of benefits of policy should be paid subject to policy, that, 

should death occur within second year, 40 per cent. of benefits of policy 

should be paid subject to conditions of policy, and that 50 per cent. 
should be paid thereafter. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

8. INSURANCE. 

Insurance company was liable for face of life policy, unless it pleaded and 
proved facts under policy provisions limiting liability to less amount. 

(For other cases, see Insurance, Dec. Dig. § 815{4].) 

9. INSURANCE. 

3urden was on insurer to prove facts under provisions of life policy limit- 
ing liability to less than face amount. 

(For other cases, see Insurance, Dec. Dig. § 817[4].) 
i4. INSURANCE. 

Evidence warranted court's finding that life insurer ratified agent’s act in 
orally agreeing that joint assessment for both plaintiff and wife would be sent 
to plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

15. INSURANCE. 

Law abhors forfeiture of insurance policies. 

(For other cases, sce Insurance, Dec. Dig. $8 146[3], 726.) 

16. INSURANCE. r ; 

Evidence held sufficient to sustain finding that insurer waived forfeiture ot 
policy for failure to pay certain assessment within ten days after notice 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

Appeal from District Court, Travis County; J. D. Moore, Judge. 

Action by Thomas Norton Aaron against the National Mutual Benefit Asso- 
ciation. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Ball & Simmons, of Houston, for appellant. 

Coleman Gay and Hart, Patterson & Hart, all of Austin, for appellee 

BauGuH, J. 

Suit upon a benefit certificate issued by appellant, a mutual assessment cor- 
poration, to Georgia Aaron, deceased, in which appellee, her husband, was named 
beneficiary. Appellant asserted forfeiture of the policy on the ground that the 
insured had failed to pay assessments within the time provided in the policy. 
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Trial was to the court without a jury, and judgment rendered for the amount of 
the policy, 12 per cent. penalty, and attorney's fees; hence this appeal. 

[1] The first contention made is that, being a mutual benefit association, 
chartered in 1905, under the General Incorporation Law (Rev. St. 1895, § 638 et 
seq., as amended), without capital stock, whose funds were raised by assess- 
ment on its members to pay death claims, appellant is not subject to the pro- 
visions of article 4736, R. S. 1925, the penalty and attorney’s fee statute. 

We do not sustain this contention. Article 4736, R. S. 1925, invokes sub- 
stantially the same penalty as did art. 3071, R. S. 1895, and art. 4746, R. S. 1911. 
Appellant was incorporated in 1905, apparently under the general incorporation 
laws, and not under the provisions of title 58, R. S. 1895. While article 3096w, 
R. S. 1895, did exempt mutual benefit organizations operated on the assessment 
plan from such penalty, it did so on condition that they make annual statement 
under oath to the department of insurance of the state giving the information 
therein specified, and further provided that for failure to do so they would be 
deemed insurance companies conducted for profit, amenable to the laws gov- 
cerning such companies, including the penalty statute. There is no contention 
that appellant complied with said article 3096w, necessary to entitle it to such 
exemption. In 1909 the Legislature undertook a more extensive and compre- 
hensive regulation of insurance companies (Acts of 1909, c. 108, p. 192 et seq.) 
title 71, R. S. 1911. It then defined a life insurance company as follows: “A 
life insurance company shall be deemed to be a corporation doing business under 
any charter involving the payment of money or other thing of value, conditioned 
on the continuance or cessation of human life, or involving an insurance, guaran- 
ty, contract or pledge for the payment of endowments or annuities.” Article 
4724, R. S. 1911; article 4716, R. S. 1925. The Legislature has also from time to 
time authorized the formation and operation of various kinds of associations 
on co-operative plans, but in each instance has, where exemptions of same from 
the provisions of the general law was contemplated, expressly so provided, and 
has prescribed the conditions for such exemption. See article 4798, R. S. 1911, 
relating to mutual assessment accident insurance companies; article 4859, R. S. 
i911, relating to fraternal beneficiary associations. Under the revision of 1925, 
the only exemptions we find in the statute from the penalties prescribed in said 
article 4736, are mutual assessment accident companies (article 4788, R. S. 1925), 
iraternal benefit societies (articles 4823 and 4859, R. S. 1925), and local mutual 
aid associations (Acts 1929, p. 563, c. 274 [Vernon’s Ann. Civ. St. arts. 4875a—l1 
to 4875a—31]). It is to be noted that the Forty-Second Legislature (Acts 
Reg. Sess. 1931, c. 48, § 5a [Vernon’s Ann. Civ. St. art. 483la]) imposed a like 
penalty on fraternal benefit societies for failure within 60 days to pay a claim 
ater demand therefor. 

[2,3] We think that article 4716, R. S. 1925 (same as article 4724, R. S. 
1911) was intended to and does include any corporation writing life insurance, 
whether for a fixed premium or a post mortem assessment plan, not clearly 
regulated by, nor operated under, other statutes in title 78 expressly governing 
same. It is not contended in this case that appellant operates under any of the 
provisions of title 78, R. S. 1925, governing fraternal benefit, mutual aid, or local 
relief organizations. On the contrary, the proof shows that appellant has made 
no reports to the board of insurance commissioners, and, so far as the record 
shows, is under no regulation whatever. The term “life insurance company,” 
as defined in said article 4716, R. S. 1925, includes any “corporation” writing life 
insurance throughout the entire state, as appellant was shown to he doing, 
whether with or without capital stock, and on whatever plan; and, unless the 
insurer brings itself under some other provision of title 78, granting it immunity 
therefrom, it is subject to the penalties of the general law. American Ins. 
Union v. Wylie (Tex. Civ. App.) 23 S.W. (2d) 491. The mere fact that the cor- 
poration has no capital stock and writes assessments as needed insurance is not 
sufficient in itself to do so. , 

Pledger v. Business Men’s Acc. Ass’n (Tex. Com. App.) 228 S. W. 110, Int. 
Travelers’ Ass’n vy. Branum, 109 Tex. 543, 212 S. W. 630, and Schumann vy. 
pbrownwood Mut. Life Ins. Ass’n (Tex. Com. App.) 286 S. W. 200, cited by appel- 
lant, hold that article 4746 does not apply to the mutual benefit associations 
mvolved in those cases. In each of those cases, however, the insurer was or- 
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ganized or was operating under some statute clearly exempting it from the pro- 
visions of chapter 2 of title 78. No such case is here presented. Appellant failed 
to bring itself under any of the statutes applicable to those cases. 

[4, 5] Appellant's second proposition denies that any statutory demand was 
made of appellant, a prerequisite to recovery of the penalty. Demand of some 
sort for payment of such insurance before the statutory penalty can be invoked 
was of course necessary. A special Supreme Court in Mutual Life Ins. Co. y. 
Ford, 103 Tex. 522, 131 S. W. 406, held that mere forwarding proofs of death 
did not constitute a statutory demand. In First Tex. Prudential* Ins. Co. y. 
ong (Tex. Civ. App.) 28 S. W.(2d) 220 (writ refused), however, it was held 
that, where the beneficiary presented such proofs in such manner as to notify 
the company that she was making demand for payment, the requirements of 
the statute had been met. In the instant case the appellee went in person to 
the offices of the appellant, notified the president of the corporation of his 
wife’s death and asked for instructions. He was given blanks for proojs of 
death, returned to Austin, executed and forwarded same to the company about 
Tuly 20, 1930. The record does not disclose the contents of appellee’s letter of 
transmittal; but there was introduced in evidence a letter from appellant to 
appellee, dated July 25, 1930, the caption of which read, “Re: Claim of Mrs. 
Georgia Aaron, Deceased,” acknowledging receipts of proofs of death of Mrs. 
Aaron, but denying liability. While the statute in question is highly penal and 
must be strictly construed, we think the foregoing was sufficient to sustain a 
finding of the trial court that the company recognized the conduct of appellee, 
the proofs of death, and correspondence with it, as a demand for payment, or 
even that its letter of July 25th admitted a written claim for payment of such 
insurance. The form of the demand is not material. The essential thing is 
that the company be advised that the insured is dead and that the beneficiary 
is asserting a right against it under the policy. Penn. Mutual Life Ins. Co. v. 
Maner, 101 Tex. 553, 109 S. W. 1084. And it has been held in Standard Ace. 
Ins. Co. v. Bittle (C. C. A.) 36 F.(2d) 152, that demand may be inferred from a 
denial of liability on the part of the company. The record in this case shows 
such denial of liability by appellant and refusal to pay said policy after receipt 
oft the proofs of loss. 

[6, 7] The next contention made by appellant is that appellee was entitled 
to recover at most only $1,000 under the policy issued. The deceased applied 
for a $2,500 policy. The company, being then out of printed forms for a $2,500 
policy, used a printed form for a $5,000 policy, to which it attached the follow- 
ing indorsements: 

“Indorsement No. 1. 

‘The benefits under this policy are reduced 50% and the assessments are 
reduced from $5.50 to $3.00 each. By reason of age the benefits are still reduced 
as outlined in indorsement No. 

“Indorsement. 

“By reason of age requirement the association and the insured agree that 
should death occur within the first year 30% of the benefits of the policy shall 
be paid subject to the policy, should death occur within the second year 40% 
of the benefits of the policy shall be paid subject to the conditions of the policy 
and 50% thereafter shall be paid subject to the conditions of the policy, dated 
this 10th day of April, 1929, at Houston, Texas.” 

Mrs. Aaron died within the second year after issuance of the policy. She 
applied for, and paid, nineteen assessments on a $2,500 policy. Without extend- 
ed discussion of the terms of the indorsements, which must be strictly construed 
against the company, it is obvious that the 30 per cent. and 40 per cent. reduc- 
tions named, like the 50 per cent., were intended to apply and did apply to the 
amount named in the face of the policy; that is, to the $5,000. To construe in- 
dorsement No. 2 otherwise would be unreasonable and limit her insurance, even 
after the expiration of the two-year period, to a maximum of $1,250, when the 
uncontroverted evidence shows that a $2,500 policy was intended. 


[8, 9] The fourth proposition asserts error in rendering judgment for a 
specific sum, contending that the trial court should have directed the officers 
of appellant to levy an assessment on the members of the group in deceased's 
class, and to pay over the proceeds of such assessment, not to exceed the face 
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of the policy, to the beneficiary. This proposition is not sustained. The com- 
pany was liable for the face of the policy, unless it pleaded and proved facts 
under the provisions of the policy limiting its liability to a less amount; and 
the burden was upon it to do so. Ft. Worth Mutual Ben. Ass’n v. Golden (Tex. 
Civ. App.) 287 S. W. 291; Fort Worth Mut. Benev. Ass’n v. Haney (Tex. Civ. 
App.) 17 S.W.(2d) 104, 105; Storie v. Brady Mutual Life Ins. Ass'n (Tex. Civ. 
App.) 2 S.W.(2d) 538. 

Appellant next complains of the action of the trial court in permitting the 
appellee to file a first-amended supplemental petition in said cause on January 
16, 1931. The trial was had before the court without a jury on November 24, 
1930, and the case then taken under consideration by the court along with all 
demurrers and exceptions of both parties. On the day the trial began, the 
appellee filed a first supplemental petition in response to appellant's defense of 
forfeiture, in which appellee alleged an agreement made with appellant at the 
time their applications were signed that, instead of sending separate assessments 
for $3 each to appellee and his wife, who held coeval policies, a joint assessment 
of $6 covering both policies would be sent to appellee. To this. allegation the 
appellant’s counsel made an oral objection at the time on the ground that said 
pleading did not indicate whether such agreement was oral or written, when 
made, nor how. This objection, along with all the pleadings and evidence, was 
taken under consideration by the court. On January 16, 1931, the court sustained 
said objection and so notified counsel for apellee. The proof relative to such 
agreement, however, was already before the court. Thereupon, on January 26, 
1931, while said case was still pending, the trial court permitted the filing of 
amendment complained of. No new matter was set up, and the amendment 
merely conformed to the proof already admitted under the pleadings on file 
when the trial was had. Supplemental answer was then filed by appellant on 
February 3d, alleging surprise and lack of opportunity to controvert the mat- 
ters alleged in said amended supplemental petition, and moved the court to 
strike same from the record. This motion was overruled, and judgment rend- 
ered for appellee on that date. 


[10-12] The pleadings on file before the trial began contained substantially 
the same allegations as those subsequently made. The appellant, in face of 
these pleadings, did not urge any surprise, seek a continuance, nor ask that its 
objections be acted upon before proceeding with the trial. On the contrary, 
the appellant proceeded to trial and agreed that all objections to such pleadings 
he taken under advisement by the court. This course we think reserved to 
either party the right to file trial amendments, within the discretion of the 
trial court, which might be necessary to conform to the issues as made by the 
vleadings and the proof. Where the discretion of the trial court is not abused, 
he may permit the filing of a trial amendment after the testimony has been 
closed. Continental Paper Bag Co. v. Bosworth (Tex. Com. App.) 269 S. W. 
83, 85. This in effect was what occurred in the present case. It is a common 
practice in trials to the court without a jury for the court to hear all the evi- 
dence and take same together with the demurrers to the pleadings under con- 
‘ideration before the judgment. Of course, either party can demand a ruling 
f the court before trial on exceptions when pending, and might be entitled to 
a continuance after the court’s action thereon. But, where he does not do so, 
and consents that the court proceed as in this case, matters of subsequent 
amendments, whether denominated trial amendments or supplemental amend- 
ments, are left largely to the discretion of the trial court. And, unless there is 
an abuse of that discretion to the prejudice of the rights of a litigant, the ap- 
pellate court will not reverse the case because of some irregularity in the method 
ot procedure. Ellerd v. Burkhalter (Tex. Civ. App.) 269 S. W. 197. Trial 
amendments have been permitted in order to make the pleadings conform to 
the proof and the issues joined, even after the verdict of the jury had been 
returned. Johnson vy. Bingham (Tex. Civ. App.) 251 S. W. 529; Rea v. Johnson 
(Tex. Civ. App.) 270 S. W. 1077, 1078. 

[13. 14] Nor was it error to admit the testimony of appellee as to his oral 
agreement with appellant’s agent that, instead of sending separate assessments 
to him and to his wife, a joint assessment for both would be sent to appellee 
only. We do not deem such agreement an attempt to vary the terms. of the 
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pelicy as to payment of assessments. It was rather a contemporaneous oral 
agreement incidental to, but not a part of, the written contract, which appears 
to have been accepted by and acted upon by appellant in collecting the assess- 
ments. And, had the authority to make such agreement not been vested in 
the agent, there was evidence indicating that appellant had in fact mailed no- 
tices of assessments on both policies to the appellee only, and that appellee had 
individually paid in one check all assessments made under both policies. From 
this the trial court could properly infer ratification by the appellant of the act 
of its agent, even if originally unauthorized, by itself carrying out such agree- 
ment. Northwestern Nat. Life Ins. Co. v. Evans (Tex. Civ. App.) 214 S. W. 
598, 599; U. S. Fidelity & Guaranty Co. v. Taylor (Tex. Civ. App.) 11 S. W.(2d) 
340 (writ refused). 

[15, 16] The remaining question relates to the issue of forfeiture. The policy 
contained the usual provision that it should forfeit in the event the insured failed 
within 10 days after notice to pay any assessment. The facts are that on June 4, 
1930, appellant mailed appellee notice of asséssment for $8.50, $5.50 on his own 
policy and $3.00 on that of his wife, which was excessive, such assessment amount- 
ing only to $6.00 on both policies. Appellee immediately returned said notice to 
appellant, with the notation thereon: “Isn’t this a joint policy and shouldn't the 
assessment be $3.00?” On June 6, 1930, appellant wrote appellee admitting the 
error in the notice of assessment, advising that it should be $3 on each policy, 
and closed its letter as follows: “Trusting this straightens the matter out satis- 
factorily and we shall have your check in the amount of $6.00 to cover this 
expense fund assessment on your and Mrs. Aaron's policies at your earliest 
convenience.” This letter, however, was addressed to appellee at Fort Worth, Tex., 
instead of Austin, where he resided, and was never received by him. The record 
also shows payment by appellee on June 10, 1930, of a $6 death assessment on 
said policies, obviously made subsequent to that of June 4th. On July 1. 1930, 
appellant made another assessment of $6 on said policies for the death of W. S. 
\Winters, Jr., Appellee paid this by check dated July 7th, on which was marked 
“(W. S. Winters, Jr.),.” which was cashed by appellant. On July 15th, two days 
aiter the death of Mrs. Aaron, appellant wrote appellee acknowledging receipt of 
his check to pay the W. S. Winter death assessment, stating that it had applied 
said check to the payment of the older assessment, i. e. of June 4, requesting 
appellee to send another check for $6 to cover this back assessment. This appellee 
did on July 17, which appellant then declined to accept, on the grounds that Mrs 
\aron had died and that both policies had lapsed. 

It is not clear whether appellant knew at the time the letter of July 15th was 
written, requesting further payment by appellee, that Mrs. Aaron had died on the 
13th, but we assume that it did not. In the absence of such knowledge, the com- 
pany could not be held to have waived a forfeiture by that letter alone [Milam 
County Mutual Life & Acc. Ass’n v. Watson (Tex. Civ. App.) 29 S.W.(2d) 
813], but its conduct prior to the death of Mrs. Aaron, in accepting the assess- 
ment of June 10th, and of July 7th when said policies were already in arrears, 
when it had the right to declare a forfeiture, combined with its letter to appellee 
of July 15, 1930, were clearly sufficient we think to manifest an intention on its 
part not to forfeit said policies, but to continue same in force. In view of the 
established rules that the law abhors a forfeiture, and will seize upon slight 
circumstances as evidence of an intention to forego such forfeiture, we think there 
was ample evidence in this case to sustain a finding of waiver. Equitable Lite 
Assurance Society v. Ellis, 105 Tex. 536, 147 S. W. 1152, 152 S. W. 625; Calhoun 
v. The Maccabees (Tex. Com. App.) 241 S. W. 101;. Bailey v. W. O. W., 116 
Tex. 160, 286 S. W. 456, 288 S. W. 115, 47 A. L. R. 876: Stone v. Brady Mutual 
Life Ins. Ass’n (Tex. Civ. App.) 2 S.W.(2d) 538. 2 

Finding no error in the record, the judgment of the trial court will be affirmed. 

Affirmed. 

On Motion for Rehearing. 

Appellant earnestly insists that, because it was exempt from the penalty statute 
in 1905 when incorporated, it continued to be exempt, unless subsequent legisla- 
tion, strictly construed, applied to such company, and that the penalty statute 
(article 4736, R. S. 1925) was not clearly intended to apply to it, but was a part 
of the act of 1909 applicable only to the kinds of insurance companies designated 
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and regulated by that act. We do not sustain this contention. Regardless of how 
general the original act of 1909 (chapter 108) may have been in its application, 
articles 4716 and 4736, being sections of the 1909 act, have twice been re-enacted 
by the Legislature as Revised Statutes of 1911 and 1925, in general terms and of 
general application to the writing of life insurance in this state. This purpose is 
clearly indicated in the language of article 4716, R. S. 1925, that, “When consistent 
with the context and not obviously used in a different sense, the term ‘company,’ 
or ‘insurance company,’ as used herein, includes all corporations engaged as 
principals in the business of life, accident or health insurance.” (Italics ours.) 

This language is general in terms, and was intended, we think, as was that of 
article 4736, to apply to, and does apply to, every kind and character of life 
insurance corporation doing business in this state regardless of when and how 
incorporated, unless such insurance company brings itself within some other pro- 
vision of the Revised Statutes exempting it from these provisions. 
did not undertake to do. Motion overruled. 

Overruled. 


This appellant 


COX v. BANKERS’ GUARANTY LIFE CO. et al. No. 7636. 
Court of Civil Appeals of Texas. Austin. Sept. 30, 1931. 
45 Southwestern Reporter (2d) 390. 
Appellant’s Motion Overruled Oct. 21, 1931. 
\ppellee’s Motion Overruled Noy. 18, 1931. 
2. INSURANCE. 
Whether insurer issuing policy and defendant insurer were same company held 
tor jury 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 
3. INSURANCE. 
Ii identity of insurer was not lost, but merely changed name, beneficiary 


suing on life policy could assert claim she had against insurer issuing 


policy 
against defendant insurer. 


(For other cases, see Insurance, Dec. Dig. § 32.) 
7, INSURANCE. 
Release executed by beneficiary to insurer for sum less than specific amount 


of policy held not, in itself and unexplained, to authorize peremptory charge for 
insurer, 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 
8. INSURANCE. 


Where life policy provides for specific amount and thereafter contains re- 
strictive conditions, insurer must plead and prove facts reducing recovery. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

\ppeal from District Court, McCulloch County; E. J. Miller, Judge. 


Action by Mrs. Una Cox against the Bankers’ Guaranty Life Company and 
others. Judgment for defendants, and plaintiff appeals. 
Reversed, and remanded for a new trial. 
H. L. Livingston and John O. Harris, both of 
McCollum, of Brady, for appellant. 


. J. Rutledge, Jr., of Dallas, for appellees. 
)AUGH, J. 


Coleman, and Newman & 


This suit was brought by appellant against the Bankers’ Guaranty Life Com- 
pany, alleged to be a corporation, and Floyd Patterson and A. G. Ingalls, for a 
halance of $3,750 claimed to be due her on a $5,000 life insurance policy issued 
to her husband in June, 1927, by the Bankers’ Life Insurance Company, in which 
so — named as beneficiary. The suit was apparently abandoned as to Patterson 
and Ingalls. 

The pleadings are not properly designated nor in due order, but we shall 
treat them as sufficient to raise the issues presented on appeal. It was not contro- 
verted that the policy in question was issued to the deceased husband of appellant, 
that he had died, and that she had been paid $1,250 by the Bankers’ Life Insur- 
ance Company in January, 1928. She sought to recover the balance against the 
Bankers’ Guaranty Life Company under the allegations that subsequent to the 
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issuance of said policy, sued upon, and prior to the filing of this sui, the Bankers’ 
Life Insurance Company changed its name to that of Bankers’ Guaranty Life 
Company, and that the company which issued said policy and the defendant com- 
pany sued herein are one and the same company. 


Appellant also alleged in the -alternative that, if not one and the same 
company, the Bankers’ Life Insurance Company and the Bankers’ Guaranty Life 
Company, the defendant, merged and consolidated, that the assets of the former 
were transferred to the defendant company, which continued the business of both 
companies under the new name, and that all of the books, records, and agree- 
ments relating thereto, and the information concerning same, were in the pos- 
session of the defendant company, which was given notice to produce same. 


The appellee answered by general demurrers and general denial, pleaded a 
surrender and cancellation of said policy by appellant upon payment to her oi 
$1,250, that said company was a mutual benefit association and the amount fixed in 
its policies only a maximum, and that said policy limited the amount of insurance 
to that collected from death assessments on its members in the same class with 
insured. The appellant in reply pleaded fraud and misrepresentation in the pro- 
curement of said release and failure of consideration therefor. 

At the close of the evidence the court gave peremptory instructions to the 
jury to find for the defendants. The first and controlling question raised is whether 
there was any evidence to go to the jury on the questions requested by the 
appellant to be submitted to the jury. The first two questions tendered were: 

1. “Is the Bankers’ Life Insurance Company of Dallas, Texas, and defendant 
Bankers’ Guaranty Life Company of Dallas, Texas, one and the same company?” 

2. “Did the Bankers’ Life Insurance Company of Dallas, Texas, change its 
name subsequent to the execution of the policy of insurance herein sued upon, 
to Bankers’ Guaranty Life Company, defendant in this cause?” 

[1] We think the court erred in refusing to submit these issues and in giving 
a peremptory instruction instead. In determining whether there was sufficient 
evidence to go to the jury on the issues made, it is our duty to disregard the 
defendant’s evidence and accept as true the evidence offered by the plaintiff. 

[2] The policy sued upon was issued by the Bankers’ Life Insurance Company 
to Sidney Johnson Cox on May 31, 1927, in the sum of $5,000, payable to his 
wife, Una Cox, as beneficiary. The face of the policy contains an absolute promise 
to pay specific sum cf $5,000. The reverse side thereof contained certain limita- 
tions and conditions which might, if applicable, limit or reduce the amount of 
said principal sum. It shows upon its face to be a mutual assessment policy. 
Similar policies were issued by the same company to Una Cox, and to the 
witness S. W. Hughes for the same amount as that issued to the deceased, S. J. 
Cox, and identical in terms. The uncontroverted evidence shows that these policies 
were all kept in force through death assessments made by the issuing company 
upon its policyholders. These assessments were collected through drafts’ drawn 
on the policvholders in the name of Bankers’ Life Insurance Company by A. G. 
Ingalls, secretary-treasurer, during 1927 and up to the latter part of August, 1928 
Beginning in September, 1928, however, on the policies issued to plaintiff, Una Cox, 
and to the witness Hughes by said Bankers’ Life Insurance Company, assessments 
were made and drafts drawn on said policyholders in the name of the Bankers’ 
Guaranty Life Company by A. G. Ingalls, as secretary-treasurer; and attached to 
said notices of assessment sent out was sent the following communication: 

“Announcement. 

“Dear Policy Holder: By special agreement with the State Insurance Com- 
missioner and the Attorney General we have inserted the word ‘Guaranty’ after 
the word ‘Bankers’ in the Company name and our name hereafter will be 
‘Rankers Guaranty Life Company.’ 

“This slight change became necessary on account of the constant confusion 
caused by the similarity of our name and the name of another company. 

“This in no way affects your policy in the least. 

“Please retain this letter and attach or put with your policy as evidence of 
this change until such time as convenient for us to make proper correction on 
your policy. 
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“You will hereafter make all remittances to ‘Bankers Guaranty Life Company,’ 
Dallas, Texas, in the same manner, amount and method as before. 

“Thanking you for your co-operation in the past and assuring you of our 
willingness to serve you at any time, we are, 

“Sincerely, 
“A. G. Ingalls, Secretary, 
“Bankers Guaranty Life Company.” 

(3, 4] This “announcement” came from the same office, the same officials, and 
the assessments made were identical in form and method with the notices and 
assessments made by the Bankers’ Life Insurance Company, and on the same 
policies. In so far as the policyholders who continued their payments to_ the 
newly designated Bankers’ Guaranty Life Company on the policies issued to 
them by the Bankers’ Life Insurance Company are concerned, the newly named 
company would clearly be estopped to deny liability upon said policies. But 
appellee insists that this announcement or change did not occur until long after 
S. J. Cox’s death, and his beneficiary, appellant herein, had made the settlement 
pleaded. That, however, is immaterial on the issues here presented. If in fact, 
as pleaded by the appellant, the identity of the insurer was not lost, but merely 
a change in name occurred, she could assert whatever claim she had against the 
Bankers’ Life Insurance Company with the same rights against the Bankers’ 
Guaranty Life Company. A mere change in name of a corporation does not affect 
its identity nor release it from any of its obligations. 5 Thompson, Corp. (3d Ed.) 
40; 8 Thompson, Corp. 129; 14 C. J. 321. 

{5, 6] The “announcement” sent out by the appellee company, coupled with 
the fact that it came from the same officers at the same address of the Bankers’ 
Life Insurance Company, and the fact that appellee was continuing without change 
the business of the former company, created a strong, if not a binding, inference 
that there was merely a change in the name of the concern as indicated in said 
letter and no change attempted in the identity or obligations of the corporation 
which issued the policy sued upon. The appellee had the facts and proof with 
reference to that matter peculiarly within its possession, and, though notified to 


produce same, it wholly failed to do so. This information was particularly avail- 
able to it, but not to the public nor to its policyholders. Under such circumstances 
added weight will be given to the evidence offered by appellant. Stark v. Haynes 
(Tex. Civ. App.) 211 S. W. 343; Spencer v. Pettit (Tex. Civ. App.).17 S.W.(2d) 
1102. And, where the proof offered justifies a legitimate inference of its verity, 
and the adverse party has within his possession evidence to disprove such infer- 


ences 1f same are not true, his failure to do so raises a presumption against him 
that such inferences are true. Meyer v. Viereck (Tex. Civ. App.) 286 S. W 
894; Donoghue v. Lee (Tex. Civ. App.) 228 S. W. 957, 960; 
Clarke & Co. (Tex. Civ. App.) 182 S. W. 251, 353. 

_ Under these facts and circumstances we think the trial court erred in not 
submitting to the jury the issues tendered and that there was sufficient evidence 
offered to sustain an affirmative finding thereon. 

[7| Nor did the introduction of the release executed by the appellant to the 
appellee, in itself and unexplained, authorize a peremptory charge in behalf of 
appellee. The policy showed upon its face to be an absolute promise to pay $5,000 
upon the death of the insured. A provision on the reverse side recited that said 
company should not be liable for a greater sum than the amount realized from 
one assessment of $5.50 against each member in the insured’s class at the time 


hic deat] 
l 


leath. Another limitation provided that, if the insured died within a year 
aiter he was accepted from certain specified diseases, payment would be limited 
to one-fourth of the principal sum. 
| It is well settled, however, that, where a specific principal sum is pro- 
the face of the policy, and thereafter limitations prescribed which would 
restrict a recovery on certain conditions, or reduce the amount thereof, the 
burden rests upon the insurer té plead and prove such facts as would reduce the 
the recovery below the maximum. Ft. Worth Mut. Benev. Ass’n v. 
Tex. Civ. App.) 17 S.W.(2d) 104, 105; Ft. Worth Mut. Benev. Ass’n v. 
lex. Civ. App.) 292 S. W. 910, 911; Stone v. Brady Mut. Life Ins 


Ass'n (Tex. Civ. App.) 2 S.W.(2d) 538. And, where a claim is based upon 
liquidated demand, as here, in 


Texas Co. v. 


|8-] 


vided in 


amount 
Hane \ 
Guire 


a 
the absence ot a bona fide dispute over the amount 



















978 The Insurance Law Journal, Vol. 78 [May, 1932 


due, a settlement for a less sum than due is without consideration and does not 
bar a recovery of the balance. First Tex. Prudential Ins. Co. v. Connor (Tex. 
Civ. App.) 209 S. W. 417. And, where accord and satisfaction of a liquidated 
claim is set up as a defense, the burden rests on the party asserting it to establish 
it by pleading and proof. 1 Tex. Jur. 274. The appellee wholly failed to offer any 
such proof. : 
For the reasons stated, the judgment of the trial court is reversed, and the 
cause remanded for another trial. 
Reversed and remanded. 


SECURITY BEN. ASS’N v. WOODS. No. 2622. 

Court of Civil Appeals of Texas. El Paso. Jan. 7, 1932. 
Rehearing Denied Jan. 28, 1932. 

45 Southwestern Reporter (2d) 409. 

1, INSURANCE. 

Insurer accepting delinquent payments without requiring insured’s appli- 
cation for reinstatement sield conclusively presumed to have waived forfeiture 
and requirement of application with warranties as conditions of reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

2. INSURANCE. 

Evidence in action on benefit certificate Aeld to show insured did not exe- 
cute application for reinstatement subsequent to default in premium payment. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

3. INSURANCE. 

Forged application for reinstatement misrepresenting insured’s health held 
unavailable to insurer in action on benefit certificate, unless insured was shown 
party to application or it was done for his benefit. 

(For other cases, see Insurance, Dec. Dig. § 761.) 


Appeal from District Court, Harris County; Ben F. Wilson, Judge. 

Suit by Mrs. Lena Woods against the Security Benefit Association. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 


A. W. Fulton, of Topeka, Kan., and Ward & Ward, of Houston, for appel- 
lant. 


King, Wood & Morrow and H. E. Cox, all of Houston, for appellee. 

Hiceins, J. 

This is a suit by Mrs. Lena Woods, surviving wife of John W. Woods, de- 
ceased, against the appellant, a fraternal benefit society, to recover upon a 
certificate of insurance, dated March 31, 1919, issued to the deceased, in which 
his wife was named as beneficiary. Upon special issue findings, judgment was 
rendered in favor of the plaintiff. ; 

What is known as the National Council is. the supreme governing body of 
the defendant, and, when such council is not in session, the National Executive 
Committee functions as such. , 

The subordinate lodges are called councils. Woods was a member of the 
Houston Council. 


The applications for insurance, the certificates issued, the constitution and 
by-laws of the appellant, are expressly made the contract. The contract re- 
quired of Woods that he (quoting from appellant’s brief) “* * * should pay a 
monthly assessment to the association and dues to the subordinate council, and 
that such assessments and dues should become due and payable on the first day 
af each month, the member having the entire month in which to make payment, 
but that if the payment for any month was not paid on or before the last day 
of the month for which due, then the member became automatically suspended 
by the fact of such non-payment and without notice; that no act on the part 
of the Council or any officer thereof or of the National Council was required as 
essential to such suspension. Thereupon all rights under said certificate became 
forfeited, and no right under such certificate could be restored until it had 
been duly reinstated by the member complying with the laws of the association 
with reference to reinstatement. 

“The laws further provided that a member should only be reinstated in ac- 
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cordance with the constitution and laws of the association. In order to be 
entitled to benefits the member was required to be a member of the association 
in good standing at the time of his death. When a member has been in suspen- 
ejon by reason of nonpayment of an assessment or assessments or dues for more 
ihan sixty days and less than six months, he may be reinstated to beneficiary 
membership upon providing such proof of sound bodily and mental health as 
way be required by the National Executive Committee, and approved by the 
National Medical Director or the National Executive Committee; the form of 
proof required being to the effect that at the time of application for reinstate- 
ment, applicant warrants he is in sound physical and mental health and a fit 
subject for life insurance. Reinstatement shall take place only after the ap- 
proval of such application for reinstatement. The laws further provide that the 
association shall not be bound by the acceptance of assessments and dues from 
suspended members who are not entitled to reinstatement, and that the receiv- 
ing of such assessments and receipting therefor by any officer of a subordinate 
Council, the National Secretary or by any other person, or the payment by or 
on behalf of any suspended member of arrears of assessments and dues, with 
a view to reinstatement, except as provided for in the laws of the association, 
shall not be binding on the association, and that the retention by the financier, 
1 by the association, of assessments and dues paid by members or for them 
with a view to reinstatement other than as provided in the laws of the associa- 
tion shall not constitute a waiver of any provision of the laws. The laws further 
srovide that no officer of any subordinate council is authorized to waive any 
provision of the laws of the association which relate to the contract between 
the member and the association, nor shall any knowledge or information ob- 
tained by any subordinate council or officer or member thereof be held or con- 
strued to be knowledge or notice to the association or the officers thereof until 
after said information or notice is given in writing to the National Secretary 
of the Association, and that no custom or course of conduct in violation of the 
constitution and laws of the association by any financier or other officer or 
member of the subordinate council shall be held to constitute waiver or estoppel 
as to the association unless and until actual notice of the same shall be received 
by the National President or National Secretary. 

‘The uncontroverted evidence shows that John W. Woods failed to pay the 
dues and assessments due and payable by him for the month of August, 1928, 
on or before the last day of said month, and that he thereby became suspended 
at midnight on said last day of August, 1928, and thereafter remained in suspen- 
sion. He did not pay the dues for September, October and November during 
cither of said months, and about the 10th day of December, 1928, he made pay- 
ment to the financier of the local council of the assessments which he would 
have owed had he remained in good standing for the months of August, Sep- 
tember, October, November and December. 

“It is an admitted fact that on the Ist day of August, 1928, and thereafter 
during the entire life of the said John W. Woods he was not in sound bodily 
health at any time up to the date of his death. The said John W. Woods died 
on the 28th day of April, 1929 

“The defendant’s contention is that the said John W. Woods became auto- 
matically suspended upon the nonpayment of his assessment and. dues for and 
during the month of August, 1928, and that under the laws of the association he 
could not and did not, because of his condition of ill health, thereafter reinstate 
as a member. Because of his suspension, his inability and failure to reinstate, 
l@ was not ever, or at any time after his suspension a member of the defend- 
ant society. He could only reinstate as provided by the laws of the society, and 
this he did not do and could not do because of his failure and inability to com- 
ply with the laws of the society. Because of his suspension, the beneficiary 
named in his certificate was not entitled to recover.” 

After the payment on December 10th of the amount then delinquent, Woods 

romptly all subsequent dues and assessments up to the time of his death 

pril 28, 1929. 

pellant in its answer denied (quoting from appellee’s brief) “that J. W. 
was in good standing with said company at the time of his death, spe- 
alleging that the said J. W. Woods failed to pay the assessments and 
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dues, due and owing by him on the policy of insurance aforesaid, for the month 
of August, 1928, on or before the last day of said month, and alleging that by 
reason of such failure, he became ipso facto suspended at midnight on the last 
day of August, 1928, and that thereafter and on the 10th day of December, 1928. 
the said J. W. Woods, still being in suspension, made written application on 
a blank provided by the appellant association for reinstatement, at the same 
time making payment of the assessments due for the months of August, Sep- 
tember, October, November, and December, 1928; the said written application 
contained a warranty that the said J. W. Woods was in sound physical and 
mental condition and a fit subject for life insurance. That the said J. W. Woods 
was not in fact in good health or sound bodily health, or a fit subject for life 
insurance at the time of such application and was not thereafter in good health 
or sound bodily health at any time before his death and that the appellant was 
not informed of the lack of good health of the said J. W. Woods until after 
his death. That under the laws of the association, which were specifically plead, 
and because of the facts alleged, the said J. W. Woods was never reinstated 
as a member in said order.” 


To this appellee replied, “among other things, that the said J. W. Woods 
did fail to pay the assessment and dues payable for the month of August, 1928, 
er or before the last day of said month, but that such dues, as well as the dues 
owing by him to the appellant for the months of July, September, October, No- 
vember and December, 1928, and the dues for the month of January, 1929, were 
paid by the said J. W. Woods to the appellant on the 5th day of January, 1929, 
and were accepted and retained by the appellant at said time and that the appel- 
lant made no mention of any forfeiture by the said J. W. Woods of his rights 
under the policy of insurance involved, either at that time or at any other time 
prior to his death. That thereafter, and on February 27, 1929, the said J. W. 
Woods paid to the appellant the dues owing by him for the months of February 
and March of the year 1929, and on April 26th, 1929, paid to the appellant his 
dues for the months of April and May, 1929, all of such payments being accepted 
znd retained by the appellant, and the appellant making no claim that the said 
J. W. Woods had forteited any of his rights as a member in said order. That 
at the time of the acceptance of the payments the appellant knew and was fully 
aware of the fact that the said J. W. Woods had not paid the dues for the 
month of August, 1928, until after the last day of said month, but failed to in- 
sist upon any forfeiture because thereof, and made no complaint with reference 
thereto. That by the acceptance, and retention of said dues so paid by J. W. 
Woods, after the last day of August, 1928, the appellant waived any forfeiture 
on the part of J. W. Woods. The appellee further denied that the said J. W. 
Woods had ever made written application, or any other kind of application to 
the appellant for reinstatement after his failure to pay the dues for August, 
1928, before the last day of said month, and alleged that if the appellant was 
in possession of any written application for reinstatement containing any state- 
ment as to the physical condition of J. W. Woods, that the same was not made 
by Woods and if the same purported to bear his signature, it was a rank forgery; 
that if the by-laws of the appellant required the execution and delivery by J. 
W. Woods of a written application for reinstatement, then that such require- 
ment was waived by the appellant by reason of its failure to request such, and 
Dy reason of its acceptance of the payment of the dues mentioned without such 

“Upon the trial of the case it was established conclusively that Woods had 
been carrying the policy of insurance involved since the year 1919. That he had 
paid all dues and assessments thereon up until the month of August, 1928. That 
he did not pay the dues for the month of August, 1928, until after the last day 
of said month. That, however, the dues for the month of August, as well as the 
dues for the months of July, September, October, November and December, 1925, 
and the dues for the month of January, 1929, were paid by him to the appellant 
on January 5, 1929, and were accepted and retained by the appellant at said tim: 
That thereafter, on February 27, 1928, Woods paid to the appellant the dues 
owing by him for the months of February and March of the year 1929, and or 
April 26, 1929, paid to the appellant his dues for the months of April and Ma 
1929. That all of such payments were accepted and retained by the appellant 
That Woods died on the 28th of April, 1929. That after his death the appella 
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tendered to his beneficiaries the dues paid after the default in the payment of the 
dues for the month of August, 1928, which tender was not accepted by the appellee. 
That the appellant had not paid to the beneficiaries in said policy the amount of 
benefits provided therein. 

“The appellant introduced in evidence an instrument purporting to be an 
application for reinstatement on the part of J. W. Woods and purporting to have 
been signed by J. W. Woods on December 10, 1928, and in which was contained a 
warranty that the said Woods was at said time in sound physical and mental con- 
dition and a fit subject for life insurance; and in connection therewith introduced 
in evidence that portion of its by-laws, which provided for automatic suspension 
of a member because of failure to pay his dues, and that portion providing that 
where a member had been suspended for more than sixty days and less than six 
months (as was the case of Woods) he might be reinstated upon making an 
application for reinstatement, containing a health warranty.” 

The case was submitted upon special issues which read: 

“1. Did the deceased, J. W. Woods, execute the application for reinstatement 
of beneficiary certificate, introduced in evidence in this case? 

“2. If you have answered the foregoing issue ‘No,’ and only in that event, 
then you will answer the following issue: 

“Did the defendant association, or its representatives ever request the deceased, 
J. W. Woods, or anyone representing him, to furnish it with an application for 
reinstatement of beneficiary certificate before accepting the payment of the 
assessment upon his policy which became past due on the Ist day of August 1928? 

“3. If you have answered the foregoing issue ‘No,’ and only in that event, 
then you will answer the following Special Issue: 

“Did the defendant association, by reason of its failure to so request of the 
deceased, J. W. Woods, the furnishing of an application for reinstatement of 
beneficiary certificate waive the requirement of its constitution and laws that the 
said J. W. Woods should furnish to it an application for reinstatement including 
a statement that he was in good health? 

“3A. Did the defendant association by reason of its acceptance of the assess- 
ments paid by, J. W. Woods, for the months of August, September, October, 
November, December, 1928, and January, 1929, after his default in the payment 
of the assessment for August, 1928, and without requesting him to furnish it 
with an application for reinstatement of beneficiary certificate containing a health 
warranty, if you have found such was not requested, waive the forfeiture by 
]. W. Woods, of his rights under the policy or certificate of insurance involved in 
this case? 

“4. Was Mrs. Arnsperger the agent of the Security Benefit Association during 
the months of August, September, October, November and December of 1928, and 
the month of January, 19297 

“5. Did the defendant association by the act of its National Secretary in 
sending to her the blank form of reinstatement certificate, appoint Mrs. 
\rnsperger, as its agent for the procurement of the signing of said application by 
John \V. Woods and its return to the Association ?” ; 
The first two issues were answered “No”; the other issues were answered 
“Yes.” 

Mrs. Arnsperger, mentioned in issues 4 and 5, was the local financier of 
appellant in Houston, and it was her duty, among other things, to collect moneys 
for appellant and remit same to appellant each month. The report to the National 
Secretary for August, 1928, shows that Woods was delinquent. As a witness for 
defendant she further testified: “This other instrument which has been exhibited 
to me is a monthly report of our council for the month of December, 1928. I 
made out this report and sent it to Mr. J. V. Abrahams, National Secretary of the 
Security Benefit Association. Both of these reports are correct. This last report 
for the month of December, 1928, shows the reinstatement of Mr. J. W. Woods, 
by reason of his sending in his past dues. During December Mr. Woods paid 
several months’ dues at the same time; this report shows that he paid dues for 
five months. I sent that remittance in with the report I made at that time. After 
I sent that report I received a letter from Mr. Abrahams, our National Secre- 


tary “ 


[1] It is shown by appellant’s own evidence that it accepted the payment f{. 


Tr 
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delinquencies made in December, 1928, and retained the same without then re- 
quiring an application by Woods for reinstatement. Upon this state of facts 
appellant is conclusively presumed to have waived the previous forfeiture of the 
certificate of insurance and the requirement of an application with the prescribed 
warranties of a condition of reinstatement. Bailey v. Sovereign Camp W. O. W., 
116 Tex. 161, 286 S. W. 456, 288 S. W. 115, 47 A. L. R. 876: Calhoun v. The 
Maccabees. (Tex. Com. App.) 241 S. W. 101; Sovereign Camp W. O. W. vy. 
Hines (Tex. Civ. App.) 273 S. W. 927. 

{2, 3] The evidence shows conclusively and the jury found that Woods did 
not execute the application for reinstatement pleaded and offered in evidence by 
appellant. The forged instrument will not aid appellant unless Woods is shown 
to have been a party thereto, or, if he was not directly privy thereto, that it was 
done by some one for his benefit. Neither the pleading nor the evidence tenders 
such an issue. 

The record shows that on January 28, 1929, the National Secretary wrote 
Mrs. Arnsperger as follows: 

“Your report of December collections shows some members reinstated who 
have been in suspension over the sixty day limit, and since no date of reinstate- 
ment is given, it will he necessary for them to sign health statements or the 
report of reinstatement cannot be accepted. 

“Fred Stein, B. C. No. 467515, and B. C. No. 635883, because suspended for 
September, reinstatement reported for December. Ross M. Dougherty, B. C. No. 
777838, because suspended for July. The reinstatement is shown in December 
John W. Woods, B. C. 532312, was suspended for August and the reinstatement 
shown in December. 

“IT am inelosing blanks for these members to sign. These should be signed 
without delay and returned to the Home Office, because they cannot be credited 
with the money sent until the health statement blanks are received.” 

Mrs. Arnsperger testified : 

“This instrument which has been exhihited to me is a copy of that letter. 
I received an application for reinstatement, along with this letter—that is a blank 
application for reinstatement, and I mailed that application for reinstatement, with 
the health warranty, to Judge Woods, and I later received that application back 
through the mail, and I in turn mailed it to Mr. Abrahams. This instrument which 
is now exhibited to me is the application blank which I sent to Judge Woods, 
and which was returned to me through the mail. My name is on that instrument 
as a witness, but I did not see Judge Woods sign it.” 

The testimony shows that Woods was not in his office from January 2d to 
about February 15th or 20th. His secretary in charge of his mail during his 
absence testified that it was not received at his office. 

In the state of the pleading and evidence, the forged application affords no 
protection to appellant. 

To issues 3, 3A, 4, and 5, objection was made that they submitted issues of 
law; to issues 3 and 3A, it was further objected that there was no evidence of 
any intention to waive. 

[4] In the state of the evidence, the issues of waiver submitted in issues 3 
and 3A were established, as a matter of law, in the affirmative. See authorities 
cited above. The same is true of the issues of agency submitted in issues 4 and 5 
In the state of the evidence, it was unnecessary to submit any of those issues, 
but the submission had not harmed appellant, and it cannot complain. 7 

On the other hand, if the issues of waiver and agency, in the state of the 


evidence, were issues of fact, then the objection urged is without merit. 
Affirmed. 


AMERICAN’ NAT. INS. CO. v. LA BLUE. No. 3714. 
Court of Civil Appeals of Texas. Amarillo. Jan. 20, 1932. 
Rehearing Denied Jan. 27, 1932. 
45 Southwestern Reporter 731. 
SURANCE. 


Yemand for insurance, to warrant recovery of damages and attorneys’ fees, is 


2. IN 
I 
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unnecessary before filing suit, if plaintiff, after thirty days from date of demand, 
subsequently sets up demand in amended petition (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 
3, INSURANCE. 

Life policy did not require absolute good health between date of application 
and date of delivery. 

Policy contained stipulation that it should not take effect unless de- 
livered during insured’s lifetime and continued good health, and that no 
person, whether agent of company or otherwise, who delivered policy, 
was authorized to determine whether insured was then in good health. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

4. INSURANCE. 
\mbiguous language of life policy must be construed most strongly against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

That insured had operation after application and before delivery of policy did 
not prevent recovery on policy, where insured had recovered when policy was de- 
livered. 

The policy contained a provision to effect that taking effect of policy 
was subject to existence of continued good health of insured. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from District Court, Dallam County; R. E. Stalcup, Special Judge. 

\ction by W. N. La Blue against the American National Insurance Company 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Tatum & Strong, of Dalhart, for appellant. 

B. N. Richards, of Dalhart, for appellee. 

Hart, Cy f- 

The appellant, insurance company, issued a policy upon the life of Vena May 
La Blue, the wife of appellee, insuring her life in the sum of $1,000, and naming 
her husband, appellee herein, as beneficiary. Mrs. La Blue made a written applica- 
tion for the policy on December 9, 1930. A photostatic copy of the application 
was attached to the policy and made a part thereof. She died on February 7, 
1931, after the payment of two monthly premiums of $1.31 each. The application 
is what is termed a nonmedical application, and contained numerous questions to 
be answered by the applicant. After the death of his wife, appellee made proof 
of death upon blanks furnished him by appellant’s agent, and, after the expiration 
of thirty days, upon failure of appellant to pay, this suit was instituted for the 
purpose of recovering the face of the policy and $333.33 as attorney’s fees and an 
additional 12 per cent. as damages for failure to pay upon receipt of proof of 
death. 

The appellant company answered by general demurrer and general denial, and 
specially answering alleged that on December 9, 1930, Mrs. La Blue made applica- 
tion through the appellant’s soliciting agent, D. P. Meador, for insurance upon 
her life in the sum of $1,000, naming her husband as beneficiary; that she made 
the written application which was delivered to the appellant company as a basis 
for determining whether or not the company would issue the policy so applied 
tor; that said application contained, among other questions, the following: 

“Are you now in sound health?” to which she answered: “Yes.” 

“Name below all causes for which you have consulted physicians or other 
practitioner in the last seven years.” ‘To which she answered: 

_ “ItIness: Appendicitis, 1926. Number of attacks: One. Severity and dura- 
tion: Average twelve days. Any remaining effects: None. Name and address of 
attending physician: Drs. Nichols and Guest, Plainview, Texas. 

“Childbirth: 1927 and 1929. Number of attacks: Two. Severity and dur- 
ation: Normal. Any remaining effects: None. Name and address of attending 
Physician: Dr. Redford, Plainview, Texas.” 

“Does any physical or mental defect exist?” to which she answered: “No.” 
“Are the menstrual functions now normal?” to which she answered: “Yes.” 
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“Ever had a tumor or disease of the breast, womb or ovaries?” to which she 
answered: “No.” 

Among other stipulations, the application contained the following: 

“I expressly waive on behalf of myself and any other person who shall have 
or claim any interest in any policy issued on this application, all provisions of law 
forbidding any physician or other person who has examined me or who may here- 
after do so from disclosing any knowledge or information gained thereby and 
hereby give my consent that such knowledge or information be furnished to this 
Company on request.” 

“T hereby agree that all the answers and statements made to the Company’s 
agent in lieu of medical examination, together with those contained in my applica- 
tion, are true and complete and that they are offered to the American National 
Insurance Company as a part of the consideration for and as the basis of the con- 
tract with said Company under any policy issued on my application and that no 
other statements, representations or information made or given by or to the per- 
son soliciting or taking my application for insurance or to any other person shall 
be binding on said Company unless the same be reduced to writing and made a 
part of said application.” 

“And I further agree that any policy issued thereon shall not take effect until 
the first premium shall have been actually paid to the Company and the policy de- 
livered to me during my life time and continued good health. * * *” 

“IT agree that no person, whether agent of the Company or otherwise, who 
may deliver to me a policy is authorized to determine whether I am then in good 
health nor does the Company by such delivery of said policy to me determine that 
question, but such delivery and the taking effect of said policy is subject to the 
existence of my continued good health, which by receiving the said policy I repre- 
sent to have been unchanged.” 

“T certify that the foregoing questions were read to me and that my answers 
are correctly recorded by the Company’s agent.” 

The appellant further alleged that the policy was issued on January 14, 1931, 
and delivered to Mrs. La Blue on January 23d; that there was no medical exam- 
ination, and the issuance and delivery was based on the questions and answers 
contained in her application, believing her said answers to be true and complete, 
and that she was in good health at the time of making the application and at the 
time of the delivery of the policy; that she did not make complete and truthful 
answers to such questions, but said answers were false and untruthfully made, 
which fact was known to her and her husband, and were so made for the pur- 
pose of inducing appellant to rely upon same and issue said policy; that her an- 
swers were false and untrue, in that she stated she was in good health on Decem- 
ber 9, 1930, and did not give all the causes for which she had consulted a physi- 
cian within the preceding seven years; that in her answers she stated that her 
menstrual functions were at that time normal, and that she had no tumor or dis- 
eased ovary, when in truth and in fact she knew that she was not in good health 
and that her menstrual functions were not normal and that she had a tumor or 
diseased ovary; that she had consulted Dr. K. W. Pieratt during the month of 
November, 1930, who examined and treated her and advised her that she had a dis- 
eased ovary and would have to be operated upon, all of which facts were known 
to her and appellee at the time she made said application; that said misrepresenta- 
tions were material to the risk to be assumed by appellant, and were acted upon as 
true by appellant in issuing said policy; that if appellant had known that the same 
were untrue and incomplete, the policy would not have been issued or delivered 
to her. ; 

It is further alleged that she was not in good health when the policy was 1s- 
sued and delivered; that after the application she had been treated for her then 
condition and was operated upon early in the month of January, 1931, and had not 
recovered from the operation at the time the policy was delivered, all of which 
was unknown to appellant; that appellant did not learn of the falsity of her an- 
swers nor ascertain the true facts until about the middle of March, 1931, ind 
within ninety days thereafter notified the beneficiary, W. N. La Blue, that it would 
not be bound by the contract of insurance. : ; 

By supplemental petition, the appellee pleaded waiver and estoppel, and the 
case was submitted to a jury on special issues, and resulted in a judgment agains 
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appellant for the sum of $1,000 with 12 per cent. 
further sum of $333.33 as attorney’s fees. 

It is insisted by the first proposition that the trial court erred in permitting 
Mrs. Ruth Cameron, a witness for the appellee, to testify that Mrs. La Blue had 


told her that she had visited Dr. Pieratt, who had examined her on December 16, 
1930 


thereon as a penalty and the 


Reference to the bill of exception upon which this proposition is based does 
not sustain the contention. As we understand the bill, no hearsay 
elicited from this witness. 

lt appears from the record that Mrs. La Blue stated in her application made 
December 9, 1930, that she was then in good health; that no physical defect existed 
and in the application she specified certain causes for which she had consulted a 
physician during the preceding seven years. She does not state in the application 
that she ever consulted Dr. Pieratt prior thereto, and there is evidence in the 
record to the effect that in November before she signed the application she had 
consulted Dr. Pieratt, who informed her that she had a diseased ovary, and that 
she would have to be operated upon for that trouble, and there is further testi- 
mony to the effect that her menstrual functions were not normal, and that she 
had knowledge of her condition prior to the time she filed her application. 

The witness Hampton, who represented the insurance company as manager 
of the underwriting department, testified that it was his duty to examine applica- 
tions for insurance made to the company and to determine whether or not from 
an inspection of an application a policy would be issued to the applicant, that he 
examined the application in question and recommended the issuance of the policy, 
but that, if he had known that Mrs. La Blue had been examined by Dr. Pieratt 
in November, and that he had advised her to be operated upon, the policy would 
never have been issued and delivered. 

{1] While the testimony is conflicting with 
evidence introduced by 


testimony was 


reference to this matter, the 
the appellant is sufficient to have required the court to 


submit the several special issues bearing upon this ground to the jury. The fail- 


ure of the court to submit the matter for the consideration of the jury requires a 


reversal of the judgment. 
‘he next contention to be considered is that the evidence is insufficient to 
show a demand by La Blue for payment of the policy. 


[2] It has been frequently held that a demand for payment is necessary, un- 
R. S. art. 4736, before the plaintiff can recover the 12 per cent. damages and 
reasonable attorney’s fees in an action upon the policy. But the Commission of 
epeats in National Life Insurance Company v. Mouton, 113 Tex. 224, 252 S. W. 
1040, has held that such demand is not necessary before filing suit if Bog plaintiff, 
after a expiration of thirty days from the date of the demand, subsequently 
made, by proper averments, sets up the fact of the demand in an amended petition. 
In view of this holding and the further holding by the federal court in Standard 
\ccident Insurance Co. v. Bittle (C. C. A.) 36 F.(2d) 152, anc 


1 authorities therein 
cited, 


' and in the case of First Texas Prudential Insurance Company v. Long 
(Tex. Civ. App.) 28 S.W.(2d) 220 (writ of error granted), 
sary to make any further comment, 
other trial. 


we deem it unneces- 
because the question may not arise upon an- 


{3] The appellant insists that the court should have directed 
its favor 


to he 


a verdict in 
because the application contained a stipulation that the insurance policy 
issued thereon should not take effect, unless delivered during the insured’s 
li etime and continued good health, and further stipulated that no person, whether 
the agent of the company or otherwise, who delivered the policy, 
to nae whether the insured was then in 
further 


Insure 


was authorized 
good health, and because of the 
stipulation that the company by the delivery of the insurance policy to the 
| would not determine that question, but that the taking effect of the policy 
Was subject to the existence of the insured’s continued good health. 


The contention under this proposition is that, because between the date of the 
application and the day upon which the policy was delivered Mrs. La Blue under- 
Went an operation by which a part of her left ovary was 

did not continue between said dates. 
do not construe the policy as requiring absolute good health between these 
dat \ccording to the uncontradicted testimony of her physician, 


wen removed, her good 
healt 


she had re- 
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covered from the effects of the operation and was in good health, and the first 
a had been paid when the policy was actually delivered to her on January 
23d. 7 

[4, 5] The next provision requires that the taking effect of the policy is sub- 
ject to the existence of the continued good health. The rule is that, where the 
language of an insurance policy is ambiguous, it is to be construed most strongly 
against the insurer. Under this provision, if the policy had been delivered before 
she recovered from the effects of the operation, it would not have taken effect and 
would have been void in the event of her death as a result of the operation, but, 
as we construe the language, even under those conditions it would have become 
effective as soon as she recovered her health. The facts show that it was not 
delivered until she had entirely recovered, and the jury so found. 

We therefore think that the court did not err in refusing to direct a verdict 
against appellee. 

The appellant had alleged that Mrs. La Blue had made false answers to 
several of the interrogatories in making out the application for insurance, and 
specifically set out the several questions to which the alleged false answers were 
made. The only issue submitted to the jury presenting this phase of the case is 
special issue No. 1, as follows: ‘Did the deceased Vena May La Blue in her 
application for insurance in the policy sued on, make any false statements of any 
fact in such application?” 

Objection was made to this issue because it was too general and did not speci- 
fy the particular questions to which the false answers had been made. 

R. $. art. 2189, provides that special issues shall be submitted distinctly and 
separately. In its pleadings the appellant had. alleged distinctly and separately 
the several matters, and we think the statute required that the issues be so pre- 
sented. Speer’s Law of Special Issues, §§ 172 and 182. 

It is held in numerous cases following Fox vy. Dallas Hotel Co., 111 Tex. 461, 
240 S. W. 517, that the defendant is entitled to have each separate defense dis- 
tinctly submitted to the jury, and the failure of the trial court so to do is rever- 
sible error. 

What we have said disposes of the material questions presented, and, for the 
reasons stated, the judgment is reversed and the cause remanded. 

On Motion for Rehearing. ; 

[6] One of the grounds upon which we reversed the judgment was the action 
of the court in submitting special issue No. 1 to the jury inquiring whether Mrs. 
LaBlue in her application made any false statement of any fact. In the motion, 
the appellee calls to our attention special issue No. 1, which the insurance com- 
pany requested, as follows: “Were the answers of Vena May LaBlue to all 
the questions contained in her application for the issuance of the insurance policy 
in question true and complete?” : 

This matter was not mentioned in the briefs. The insistence in the motion 
is that the requested instruction is in substance the same as special issue No. 1, 
and that the error of the court in giving special issue No. 1 is therefore invited 
error. We incline to the opinion that this position is well taken. 

The judgment must be reversed, however, upon other grounds, and, since 
the error complained of will probably not occur on another trial, it will not be 
further discussed, and the motion is overruled. 


TRACY LOAN & TRUST CO. v. MUTUAL LIFE INS. CO. OF NEW YORK 
et al. No. 4962. 
Supreme Court of Utah. Jan. 25, 1932. 
7 Pacific Reporter (2d) 279. 


1, INSURANCE. : as : 

Contest by insurer is too late if begun after expiration of contestable period, 
though insured died within period (Comp. Laws 1917, § 1154, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 400.) 
2. INSURANCE. yee y a 

To constitute “contest” within incontestable clause of policy there_ must Mf 
invoking of judicial action either by suit or defense (Comp. Laws 1917, § 1154, 
subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 400.) 
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5. INSURANCE. 

In action on life policy, answer and counterclaim filed by insurer in federal 
court after procuring removal, held ineffective to initiate “contest” where case was 
later remanded for want of jurisdiction (Comp. Laws 1917, § 1154, subd. 2). 

The answer and counterclaim were “ineffective as contest because the 
remanding of the cause resulted in its standing in state court as if no 
pleadings amounting to entry of general appearance had been filed, and 
rendered answer and counterclaim filed in federal court ineffective. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

7. INSURANCE. 

Petition for removal of action on policy was not general appearance or 
equivalent, and therefore could not be considered as initiating “contest” in state 
court (Comp. Laws 1917, § 1154, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

8. INSURANCE. 

Insurer’s filing in state court of answer contesting policy within year after 
federal court’s remand for want of jurisdiction held not authorized by statute, 
where contestable period had expired (Comp. Laws 1917, § 6484, and § 1154, 
subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from District Court, Salt Lake County; J. W. McKinney, Judge. 

Action by Warner Olson against the Mutual Life Insurance Company of 
New York, in which the Tracy Loan & Trust Company was substituted on 
plaintiff's death, and in which Frederica Olson intervened. From an averse judg- 
ment, defendant appeals. 

Affirmed. 

Van Cott, Riter & Farnsworth, of Salt Lake City, for appellant. 

H. L. Mulliner, of Salt Lake City, for respondents. 

FOLLAND, J. 

This is an action to recover on two policies of life and disability insurance 
each of which contained a so-called incontestable clause as follows: “This policy 
shall be incontestable after two years from its date of issue except for non- 
payment of premiums.” From a judgment in favor of plaintiff and plaintiff in 
intervention, defendant appeals. 

Two policies were issued March 16, 1925, to Warner Olson, one for $1,000 
and the other for $1,500, payable on death of the insured, and also covered 
payments of $10 and $15, respectively, monthly upon proof of total permanent 
disability of the insured. The action was commenced by the insured in the 
district court of Salt Lake county April 27, 1926, wherein he sought to recover 
$175 claimed to be then due as disability benefits under the policies and praying 
that the policies be declared valid and subsisting contracts. May 18, 1926, the 
defendant filed a motion and bond for removal of the action to the United 
States District Court, alleging the amount in controversy to be more than $3,000, 
since the action involved the validity of the policies of the face value of $1,000 
and $1,500, together with monthly payments for disability which would accrue 
for the expectancy of the life of the insured, alleged to be more than twenty-one 
months. The state court ordered the removal of the cause. The transcript of 
the case was timely filed in the United States District Court for the District of 
Utah, Central Division. May 25, 1926, the insurer filed an answer and counter- 
claim in the federal court alleging the policies had been secured by fraudulent 
representations made by the insured. September 10, 1926, plaintiff filed a motion 
to remand the case to the state court and in this motion alleged that the plaintiff 
had died July 31, 1926. Letters of administration, upon application of the insurer, 
were issued February 25, 1927, to Tracy Loan & Trust Company on the estate 
of Warner Olson, deceased. On March 10, 1927, an order was made by the 
federal court on motion of defendant, acquiesced in by the administrator, to 
revive the action and substitute Tracy Loan & Trust Company as plaintiff in the 
action and as defendant to the equitable defense and counterclaim theretofore 
interposed. The same date an order was made adding as a party by intervention 
Frederica Olson, the beneficiary named in the policies. No service, however, was 











988 The Insurance Law Journal, Vol. 78 [May, 1932 


had on this party. Plaintiff renewed the motion to remand March 21, 1927, and 
on May 10, 1928, the federal court sustained this motion and made and entered its 
order remanding the cause to the district court of the Third judicial district of 
Utah in and for Salt Lake county. Transcript of the proceedings had in the 
federal court, together with copies of pleadings filed therein, were on May 11, 
1928, filed in the state court. A complaint in intervention by Frederica Olson was, 
on October 24, 1928, by permission of court, filed in the state court, where she 
asked payment to her as beneficiary of the amount of the two policies, to which 
complaint the defendant filed its answer and counterclaim November 20, 1928, 
setting up the alleged fraudulent representations of the insured in securing the 
policies and praying cancellation thereof. 

The case was tried in the state court with a jury. The plaintiff and plaintiff 
in intervention adduced evidence in support of their complaints and rested. The 
defendant offered evidence in support of its allegations that the policies had 
been secured by false and fraudulent representations, to which offers plaintifi 
and plaintiff in intervention objected on the ground that it was an attempt to 
contest the policies of insurance after the expiration of two years from the date 
of issue, contrary to the provisions of the policies and of the statute, Comp. Laws 
Utah 1917, § 1154, subd. 2, and that the evidence offered was incompetent, 
irrelevant, and immaterial. The objections were by the court sustained and_ the 
evidence excluded. After each party had rested, the court directed a verdict in 
favor of the plaintiff administrator for the disability benefits which had accrued 
on the policies prior to the death of the insured and in favor of plaintiff in 
intervention for the full amount of the policies. Judgment was entered on the 
verdict. The assignments of error, of which there are 59, challenge the correct- 
ness of the order of the trial court in sustaining the objections to its offered 
evidence and in directing the jury to return verdicts in favor of plaintiff and 
plaintiff in intervention and in entering judgment on such verdict. All the points 
raised are directed to the question whether the insurer failed to contest th 
policies within two years from March 16, 1925, the date of issue of such policies. 

[1] The rule is now settled that under a policy containing an incontestabk 
clause such as the one in these policies, the contest by the insurer is too late ti 
begun after two years of date of issue, and ee is ‘true although within that period 
the insured has died. Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 
44S. Ct. 90, 68 L. Ed. 235, 31 A. L.. R. 102; Killian y. Metropolitan Life 
Insurance Co., 251 N. Y. 44, 166 N. E. 798, 800, 64 A. L. R. 956. 

[2] The decisions are not unanimous as to how a contest under an incontest- 
able clause may be begun. Some courts hold that a mere letter or notice of 
rescission with offer to refund premiums paid is a sufficient act of contest 
Mutual Life Insurance Co. v. Hurni Packing Co. (C. C. A.) 280 F. 18; Great 
Southern Life Insurance Co. v. Russ (C. C. A.) 14 F.(2d) 27. But the great 
weight of authority is that a mere letter of rescission is not a contest even ii 
accompanied by an offer to return premiums paid, but that the insurer must 
make its contest in the courts, and that such a contest is nothing short of a 
proceeding where the parties are actually at grips with issues joined involving 
the invalidity of the policy. The cases hold “a contest begins when the con- 
testants, satisfied no longer with minatory gestures, are at grips with each other 
in the arena of the fight. When the fight is a civil controversy, the arena is 
the court.” Killian v. Metropolitan Life Insurance Co., supra. “A contest s 
provided for imports litigation, the invoking of judicial action to cancel ot 
prevent the enforcement of the policy, either by a suit to that end or by a 


defense to an action on the policy.” Northwestern Mutual Life Insurance Co. V 
Pickering (C. C. A.) 293 F. 496, 499, certiorari denied 263 U. S. 720, 44 S. Ct. 
220, 68 L. Ed. 524. “In order to contest the policy it (the insurer) was required 


to file an answer to the suit brought by the beneficiary within one year, or to 
have instituted an action of its own in — to cancel the policy on the ground 
of fraud.” Missouri State Life Ins. Co. Cranford, 161 Ark. 602, 257 S. W. 66, 
69, 31 A. L. R. 93. Other cases saeeuiiag this rule are cited in 37 C. J. 540 and 
in the recent decisions of Killian v. Metropolitan Life Insurance Co., supra; New 
York Life Insurance Co. v. Hurt (C. C. A.) 35 F.(2d) 92; Rose v. Mutual Life 
Insurance Co. (C. C. A.) 19 F.(2d) 280: and Powell v. Mutual Life Insurance 
Co. of N. ¥., 313 Ill. 161, 144 N. E. 825, 36 A. L. R. 1239 and note. It follows 
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that the filing of an answer or counterclaim such as was filed in the federal court 
would be sufficient if the filing in that court is to be given the same effect as 
would follow had it been filed in the state court without removal, or had there 
been no remand to the state court from the federal court. 

The appellant contends it commenced its contest of the policies within time 
because: (1) Of the filing of its answer and counterclaim in the federal court 
after removal within the two-year period; (2) by the filing within the two-year 
period in the state court of its petition for removal of this cause, which petition 
alleged that the insured made representations of facts knéwn by him to be false 
but which were relied on by the insurer in issuing the policies of insurance. These 
it claims, were sufficient acts of contest to meet the requirements of the law. It 
also contends it is within time because within one year after its counterclaim 
failed in the federal court it filed a similar counterclaim in the state court and 
such additional one-year time was authorized by Comp. Laws Utah 1917, § 6484. 

The answer and counterclaim filed in the federal court allege facts sufficient 
to initate a contest on the policies if such filing in that court is to be taken as 
the filing of an answer and counterclaim in the cause. It is claimed, however, by 
the respondents that the filing of such answer and counterclaim in the federal 
court was a nullity because by its order to remand the federal court conclusively 
decided it had no jurisdiction of the cause, and therefore such order and coun- 
terclaim were not filed in a court having jurisdiction of the cause, that the cause 
was never in the federal court, and that the filing of such papers in that court 
did not amount to a contest. Respondents concede that the insurer clearly evi- 
denced its intention or purpose to resist payments on the policies, but say that it did 
nothing to initiate a contest until after the two-year period had expired. The 
filing of its answer and counterclaim in the state court, after remand from the 
federal court, was at a time beyond the two-year period provided for contest in 
the policies. If the answer and counterclaim filed in the federal court during the 
attempted removal initiated a contest, then this cause should be reversed and a 
new trial ordered, for they were filed within the two-year period; but if the filing 
of such papers in that court did not constitute a contest, then the appellant can- 
not prevail, at least on this contention. The trial court held that the filing of 
the answer and counterclaim in the federal court was of no legal significance and 
did not amount to a contest of the policies. There are no authorities directly 
in point on the facts in this case, but there are cases deciding what, if any, effect 
is to be given to pleadings filed and orders made in the federal court under cir- 
cumstances such as are present in this case. 


[3] It is well settled that it is for the state court to determine what effect, 
if any, shall be given pleadings filed or orders made in federal courts while the 
cause was pending there before remand. 54 C. J. 376; Ayres v. Wiswall, 112 U. 
S. 187, 5 S. Ct. 90, 28 L. Ed. 693; Cates v. Allen, 149 U. S. 451, 13 S. Ct. 883, 37 
L. Ed. 804: Broadway Insurance Co. v. Chicago G. W. R. Co. (C. C.) 101 F. 507. 

The rule is stated in 54 C. J. 376, as follows: “Where remand is based upon 
want of jurisdiction on the part of the Federal Court at the time of the removal, 
any findings and orders made by such court pending the remand are not binding, 
either upon the state court or upon the parties to litigation, except, perhaps, in 
so far as parties by consenting to such orders may have become bound as by con- 
tract; nor, on the other hand, can any advantage of such orders be taken by the 
state court.” 

[4] This rule is well supported by cases which hold that, where remand is 
hased on want of jurisdiction on the part of the federal court, any findings or 
orders made by such court during the time the case was there are void and are 
not binding upon the state court nor upon the parties. Graves v. Corbin, 132 U. 
S. 571, 10 S. Ct. 196, 33 L. Ed. 462; Ayres v. Wiswall, supra; Doane v. Corbin, 
44 Ill. App. 463; Floody v. Chicago, St. P., M. & O. R. Co., 104 Minn. 132, 116 
N. \W. 111; Colburn v. Hill (C. C. A.) 103 F. 340; Early v. Beecher, 7 Lea (75 

) 256; Levinski v. Middlesex Banking Co. (C. C. A.) 92 F. 449. An 
er filed in such court under such circumstances is not recognized as a plead- 

n the cause, and does not serve to extend the time within which the party 

plead to the complaint in the state court. Citizens’ Light, Power & T. Co. v. 

k, 26 N. M. 494, 194 P. 862; Early v. Beecher, supra. It has also been held 

he filing of an answer and cross-complaint in the federal court after removal 
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of the same from the state court did not operate as a waiver of the right in the 
defendant to file a plea of privilege for change of venue in the state court after 
the cause was remanded to it.. Bishop-Babcock Sales Co. v. Lackman (Tex. Civ. 
App.) 4 S.W.(2d) 109. From this ruling it would logically follow that the 
answer and counterclaim were ineffective as pleadings, and when the cause was 
remanded it stood in the state court as if no pleadings amounting to the entry of 
a general appearance had been filed. Removal of the cause to the federal court. 
followed by a remand, does not prevent the running of the time within which 
to take an appeal from a judgment rendered in the state court in the interim. 
Finney v. American Bonding Co., 13 Idaho, 534, 90 P. 859, 91 P. 318: Mills vy. 
American Bonding Co., 13 Idaho, 556, 91 P. 381. When a proper petition for 
removal is filed with bond, the state court loses jurisdiction of the cause if the 
case is a proper subject for removal, and any order made thereafter by the state 
court is void, Madisonville Traction Co. v. St. Bernard Mining Co., 196 U. S. 
239, 25 S. Ct. 251, 49 L. Ed. 462. But where a motion for removal is made and 
the petition is not effective for that purpose, or after removal the federal court re- 
mands the cause for want of jurisdiction, and in the interim orders are made cr 
judgment entered by the state court, these are valid nothwithstanding they are 
made after an attempted removal. Yankaus y. Feltenstein, 244 U. S. 127, 37 S. 
Ct. 567, 61 L. Ed. 1036; State v. American Surety Co., 26 Idaho, 652, 145 P. 1097, 
Ann. Cas. 1916E, 209; Western Indemnity Co. v. Kendall, 27 Ariz. 342, 233 P. 
583; Union Gas & Oil Co. v. Indian-Tex Petroleum Co., 203 Ky. 521, 263 S. W. 
1; Foster's Federal Practice (6th Ed.) 3041. The reason or theory underlying 
these results is that when a case is remanded by the federal court for want of 
jurisdiction, the state court is regarded as never having lost its jurisdiction and 
the federal court never acquired jurisdiction. Finney v. American Bonding Co., 
supra; and Germania Fire Insurance Co. v. Francis, 52 Miss. 457, 24 Am. Rep 
674; 54 C. J. 345. At most, the state court is said to have merely had its juris- 
diction suspended during the period of the attempted or colorable removal of the 
cause. Knahtla v. Oregon Short-Line & U. N. R. Co., 21 Or. 136, 27 P. 91: Ger- 
mania Fire Ins. Co. v. Francis, supra; Seeligson’s Executors v. Texas Transpor- 
tation Co., 70 Tex. 198, 7 S. W. 708. The eftect of the order of remand is to put 
an end to the interruption of the jurisdiction which obtained in the state court 
before the filing of petition for removal. The state court cannot review or -cor- 
rect the ruling of the federal court, but must proceed to exercise the jurisdiction 
over the case which the federal court in effect has declared it had no power to 
supersede. Feeney v. Wabash R. Co., 123 Mo. App. 420, 99 S. W. 477. 

[5, 6] We think it follows from these cases that the answer and counter- 
claim filed in the federal court was without effect as to the initiation of the con- 
test because filed in a court without jurisdiction of the cause. When the cause 
was remanded and answer and counterclaim filed in the state court, it was too 
late because the two-year period had already expired. When a defendant petitions 
for removal, he becomes the actor in that particular and must assume the con- 
sequences that follow if he is unsuccessful and in the meantime he has failed to 
preserve his rights under the state stautes and rules of the state court. If he ex- 
hausts his time in a vain endeavor to get out of the state court and into the 
federal court, it is not the fault of the law, the courts, nor the adverse party, and 
the consequences should justly fall upon him and no one else. Mills v. Amemrican 
Bonding Co., supra. It must also be remembered that in this case the insured 
was the original plaintiff and was alive at the time of the removal of the cause to 
the federal court and for some two months or more thereafter. Had the case 
proceeded in the state court his testimony would have been available. The in- 
surer did not proceed to contest the policies in the state court which had jurisdic- 
tion, but for the purpose of gaining what it believed to be an advantage to itself 
attempted to have the cause removed to the federal court. It used considerable 
time fruitlessly in this effort, and in the meantime the original plaintiff died. 
Having failed in its effort because of lack of jurisdiction in the federal court, the 
law requires that it must accept and be bound by any disadvantage accruing to 
it from its abortive effect. 

Appellant argues that it is not necessary, in order to make a contest, to 
invoke judicial action by a pleading under which the issue of fraud can be tried 
and decided. Joseph vy. New York Life Insurance Co., 308 Ill. 93, 139 N. E. 32; 
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Scharlach vy. Pacific Mutual Life Insurance Co. (C. C. A.) 9 F.(2d) 317. In both 
these cases an answer was filed within the contestable period making a contest 
m the policies. Amendments were allowed more specifically and adequately 
alleging the facts. Each of these decisions was based upon the theory that an 
issue was made by the original answer contesting the policy for fraud in its 
procurement. The amendments merely made a more perfect statement of the 
ground of contest. These cases recognize the rule that the contest required by 
the policy must be by an answer filed within the contestable period in cases 
where the action is on the policy -and the insurer the defendant. These cases 
cannot help the defendant, because here there was no answer filed within the 
contestable period except the one filed in the federal court and which we hold 
to be unavailing for the purpose of initiating a contest. Powell v. Mutual Life 
Ins. Co., 313 Ill. 161, 144 N. E. 825, 36 A. L. R. 1239, is cited to the proposition 
that if the insurer makes a contest by filing a pleading it remains a contest 
although the case in which it is filed is never tried. The real point decided, 
however, in that case is that an unaccepted offer of rescission by notice and 
offer of premiums made within the contestable period is insufficient and that it 
was necessary for the insurer during such period to contest by affirmative action 
before a proper tribunal or by defense in an action on the policy. By way of 
ergument and illustration it was said that if the insurer filed its bill in equity 
within time and a suit at law is commenced on the policy, the insurer is pro- 
tected by its affirmative act whether the issue of fraud be tried in the one or 
che other of such causes. The rule, however, is not applicable here because no 
such suit in equity was cqmmenced by the insurer within the contestable period. 
I'he cases of Moloney v. Cressler (C. C. A.) 236 F. 636; Pittsburgh, C. C. & St. 
L. R. Co. v. Beemis, 64 Ohio St. 26, 59 N. E. 745; and Gaines v. City of New 
York, 156 App. Div. 789, 142 N. Y. 401; Id. 215 N. Y. 533, 109 N. E. 594, L. 
k. A. 1917C, 203, Ann. Cas. 1916A 550, are cited to the proposition that filing 
of an answer and counterclaim or ‘the filing of a complaint in a court without 
jurisdiction of the cause is an invocation of judicial action and will serve to 
toll the statute of limitation so that another action might be brought, when such 
cause fails other than on its merits, within the extended time of the saving 
statute. These cases involve the application of the statute of limitations to the 
bringing of an action where the rule favors the plaintiff claiming to have 
brought such an action, whereas in the instant case the question is one of 
contest under the incontestable clause of the insurance policy, where a con- 
struction favorable to the insured ‘must be followed. The Beemis Case was 
decided under a statute more liberal than ours, providing that “if on an action 
commenced or attempted to be commenced in due time * * * plaintiff fails other 
than upon the merits,” etc., he may bring a new action within a year there- 
aiter. This also is quite a different thing from the provisions of the insurance 
policy providing that the policy is incontestable after- two years. While the 
zigument based on these decisions has considerable merit, we do not feel that 
we can follow them or the inferences drawn from them, in the face of the other 
decisions which we have cited which pass directly upon the effect, if any, to be 
civen papers or pleadings filed in a federal court after removal from a state 
court when the case is remanded for want of jurisdiction. 


[7] We next consider whether the filing in the state court of the petition for 
removal operated to initiate a contest on the policies. It is urged by appellant 
that it did because the petition fully sets up the contest made by the insurer in 
that it alleged that the insured had knowingly misrepresented the facts for the 

per POUe of inducing the issuance of the policies, that the insurer relied upon 
such statement of facts, that the insured secured the policies by means of false 
representations, and that the policies should be canceled. It is said that such 
petition is part of the record in the state court and serves to apprise its adver- 
sary of a present purpose to maintain its right by a contest of the policy. This 
may all be true, and yet it would not follow that the filing of this petition is the 
Initiation of a contest in the state court. The authorities hold that a petition 
lor removal is not a general appearance nor the equivalent of a general ap- 
pearance in the state court. Morbeck v. Bradford-Kennedy Co., 19 Idaho, 83, 
113 P. 89; State v. American Surety Co., supra; Doane v. Corbin, supra; Michi- 
gin Central R. Co. v. Mix, 278 U. S. 492, 49 S. Ct. 207, 73 L. Ed. 470; Wabash 
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Western R. Co. v. Brow, 164 U. S. 271, 17 S. Ct. 126, 41 L. Ed. 431; Citizens’ 
Light, P. & T. Co. v. Usnik, supra. 

The petition for removal not being a general appearance could not be con- 
sidered as initiating a contest in the state court, as it did not call for any 
adjudication by the state court of any matter or issue raised by the complaint 
and certainly was not an answer or equivalent of an answer which would create 
an issue. Its effect was merely to take the cause out of the state court and 
remove it into the federal court. Llanez v. Chisos Mng. Co. (Tex. Civ. App.) 
285 S. W. 646. A motion or petition for removal and filing of bond in the state 
court does not operate to extend the time within which the petitioner may 
appear and plead in the state court when the cause is remanded. State \ 
American Surety Co., 26 Idaho, 652, 145 P. 1097, Ann. Cas. 1916E, 209; Morbeck 
v. Bradford-Kennedy Co., supra. 

If the filing of petition for removal be no more than notice that the insurer 
intends to contest, then it is of no more effect than a letter of rescission or 
notice of such fact given in any other manner. This, we have already seen, is 
insufficient to initiate a contest. The cases above cited indicate that nothing short 
of a complaint filed by the insurer for the purpose of setting aside the policy 
or an answer contesting the policy in an action brought to enforce it is 
sufficient to make a contest under an incontestable clause of an insurance policy. 
The petition for removal, which was not a general appearance, and is not regarded 
as a pleading, and at best merely a notice that the party intended to make a 
contest, is not effective for the purposes urged. 

[8] It is further contended by the appellant that.Comp. Laws Utah 1917, § 
6484, operated to extend its time one year because it failed on its answer and 
counterclaim in the federal court otherwise than upon the merits and filed its 
answer and counterclaim in the state court within a year of the order of remand. 
It seems to us that in order to sustain appellant’s argument on this point, it 
would have been necessary for us to have found that the filing of the answer 
and counterclaim in the federal court had amounted to a contest, and if this 
had been the decision, then, of course, there is no need to urge the saving statute 
We have held, however, that this did not initiate a contest. We think it clear 
that when the insurer has once initiated such a contest either by suit commenced 
by it or by answer in an action on the policy within the contestable period, the 
effect of such contest would be, unless thereafter waived, to give the insurer 
the benefit of such act in the future, either in that or in any other action upon 
all and only such grounds as were set forth in such contest, and it is not 
necessary that the insurer be successful in that particular action if the reason for 
lack of success be other than a failure on the merits. New York Life Ins. Co 
v. Hurt, supra. If the contest is actually initiated within time and the action 
wherein such were accomplished fail other than on the merits, then the insurer 
might well urge that its time is extended one year under the saving statute. 
That is not this case. In any event, we are not concerned with the commencement 
of an action, but with the initiation of a contest, and this we have held was not 
initiated by the insurer within time. 

[9] It is urged by appellant that at the time of filing the petition for re- 
moval and of its answer and counterclaim in the federal court and until March 
12, 1928, the cause was one properly removable to the federal court and that 
during such time that court had jurisdiction of the case, and it would therefore 
be unjust and unsound to hold that the proceedings had and pleadings filed 
during such period in the federal court be ignored and disregarded. The reason 
for this argument is that on March 12, 1928, the Supreme Court of the United 
States by its decision in the case of Mutual Life Insurance Co. v. Wright, 276 
U. S. 602, 48 S. Ct. 323, 72 L. Ed. 726, is claimed to have departed from an 
established rule respecting jurisdiction of federal courts in similar cases to this, 
under which rule this cause was properly within the jurisdiction of the federal 
court, and by such decision announced another and different rule which required 
that the federal court remand the case as without jurisdiction. This seems to 
be an attempt to call on this court to review the decision of the federal court 
in remanding the cause. This we may not do. Whatever reasons the federal 
court may have had for making its order remanding the cause, such decision by 
the federal court is final and conclusive and is not subject to review in this 
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Rio Grande Western R. Co. v. Telluride Power Transmission Co., 23 
22, 63 P. 995. 
The judgment of the district court is affirmed, with costs to respondent. 
Cherry, C. J., and Straup, Elias Hansen, and Ephraim Hanson, JJ., concur. 


NEUBERGER vy. AID ASS'N FOR LUTHERANS. 
Supreme Court of Wisconsin. Feb. 9, 1932. 
240 Northwestern Reporter 885. 

1. INSURANCE. 

Recovery may be had on oral contract of insurance or upon breach of con- 
tract to insure. 

(For other cases, see Insurance, Dec. Dig. §§ 131[1], 237.) 

INSURANCE. 

Mutual benefit association licensed as fraternal or beneficiary association held 
“mutual benefit society,” whose agent was without authority to bind it by oral 
contract of life insurance (St. 1929, $§ 208.01, 209.05). 

Mutual benefit association licensed to transact business under St. 

1898, §§ 1955a, 1955b, in 1902 as fraternal or beneficiary association, and 

having been continually licensed as such from that time to the present 

by the insurance commissioner, was a “mutual benefit society,” within St. 

1929, § 208.01, stating that the term “mutual benefit society” shall be 

synonymous with “fraternal benefit society,” and its agents were with- 

out powers conferred on other insurance agents by section 209.05, and 

thus unauthorized to bind the association by an oral contract of life 

insurance. 

(For other cases, see Insurance, Dec. Dig. § 695.) 

3. INSURANCE. 

Mutual benefit association's by-laws negatived actual or express authority 

f agent to bind it by oral contract of life insurance. 
The by-laws provided the membership certificates should be in- 
terpreted according to the association’s plans of insurance, should take 
effect at noon on the day issued, and that attempted contracts or stipula- 
tions of officers or agents contrary to the articles of incorporation, by- 
laws, or the association’s printed matter should be void. 

(For other cases, see Insurance, Dec. Dig. § 695.) 

Appeal from a judgment of the Circuit Court for Dodge County; C. M. 
lavison, Circuit Judge. Affirmed. 

Action by Bertha Neuberger, plaintiff, commenced on the 9th day of Sep- 
mber, 1930, against Aid Association for Lutherans, defendant, to recover as 
e beneficiary of a life insurance policy. From a judgment in favor of the 
fendant rendered on the Ist day of July, 1931, the plaintiff appeals. 

\. W. Lueck, of Beaver Dam, for appellant. 


_ Benton, Bosser & Tuttrup, of Appleton (Otto C. Rentner, of Chicago, Il, 
ot counsel), for respondent. 
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ST. PAUL FIRE & MARINE INS. CO. v. BACHMANN. NO. 311. 
Argued Jan. 12, 1932. Decided Feb. 23, 1932. 
52 Supreme Court Reporter 270. 
1. INSURANCE. 


“Increased hazard warranty” of fire policy was not violated, unless there 
was increase of hazard within insured’s knowledge and control. 

_. “Increase of hazard warranty” provided that, unless otherwise pro- 
vided by agreement in writing added thereto, insurer should not be liable 
for loss or damage occurring, among other things, “while the hazard is 
increased by any means within control or knowledge of the insured.” 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

2. INSURANCE. 

“Prohibited articles warranty” of fire policy could be violated if tenant kept 
prohibited article on premises, even if without insured’s knowledge. 

The “prohibited articles warranty” provided that insurer should not 
be liable for loss or damage while gasoline is kept, used, or allowed on 
premises. 

(For other cases, see Insurance, Dec. Dig. § 326{1].) 

3. INSURANCE. 

If gasoline on premises for manufacturing moonshine by tenant was more 
hazardous than use of gasoline in bottling automobile oils permitted by rider, 
“prohibited articles warranty” of policy was violated. 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 

4. INSURANCE. : ; 

Whether tenant's business of operating moonshine still was more hazardous 
than bottling automobile oils permitted by fire policy rider held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

5. INSURANCE. . ; 

That insured’s defense alleged insured’s knowledge and control of gasoline 
and operation of stills on premises held not to preclude insurer from seeking 
instructions that knowledge and control by insured was not essential to establish- 
ing defense. 

This was true, because insurer’s pleading set forth “prohibited 
articles warranty,” not requiring knowledge or control by insured, and 
asserted defense thereunder. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

6. INSURANCE. 

Burden was on insurer to prove that occupancy was not one to which 
egasoline permit in fire policy rider extended. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

9. INSURANCE. 

Instruction that, unless insured had control or knowledge of gasoline or 
operation of moonshine stills on premises, such facts constituted no defense, held 
erroneous under “prohibited articles warranty.” 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

10 INSURANCE. 

Instruction that insurer, by issuing rider permitting bottling of automobile 
oils which, according to uncontradicted evidence, contained gasoline, was estopped 
to avoid policy because quantities of gasoline were kept and used on premies, held 
error under evidence that gasoline was kept in quantities for moonshine stills 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

Mr. Justice McReynolds dissenting. : 

On Certorari to the United States Circuit Court of Appeals for the Fourth 
Circuit. i ; 

Action by Sophia C. Bachmann against the St. Paul Fire & Marine Insurance 
Company. Judgment for plaintiff was affirmed by the Circuit Court of Appeals 
{49 F.(2d) 158], and defendant brings certiorari. 
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Reversed, with directions. 
Messrs. James M. Guther, Philip P. Steptoe, and Louis A. Johnson, all of 
Clarksburg, W. Va., for petitioner. 
Messrs. Charles J. Schuck and Carl G. Bachmann, both of Wheeling, W. Va., 
r respondent. 
Mr. Justice Brandeis delivered the opinion of the Court. 


This action to recover on a policy of fire insurance was brought in the fed- 
eral court for Northern West Virginia by Sophia C. Bachmann, a citizen of that 
state, against the St. Paul Fire & Marine Insurance Company, a Minnesota cor- 
poration. The parties stipulated that the plaintiff was entitled to recover 
“anless the policy had been forfeited and nullified by the alleged violations as 
set forth in defendant’s Specifications of Defense Nos. 1 and 2 filed in this case.’ 
The first specification recited the increase of hazard warranty: “Unless other- 
wise provided by agreement in writing added hereto, this company shall not be 
liable for loss or damage occurring (b) while the hazard is increased by any 
means within the control or knowledge of the insured”; and alleged that by 
means “within the knowledge and control of the plaintiff and her agent or 
agents” the fire hazard had been increased. The second specification of defense 
recited the prohibited articles warranty: “Unless otherwise provided by agree- 
ment in writing added hereto, this Company shall not be liable for loss or dam- 
age occurring (d) while * * * there is kept, used or allowed on the described 
premises * * * gasoline * * *”; and alleged that “at the time of the fire com- 
plained of, and prior thereto, large quantities of gasoline were being kept * * * 
upon and about the insured premises, all of which was well known to the plaintiff 
and her agent or agents, and was in violation of the foregoing condition and 
warranty.” 

To each defense the plaintiff replied that the warranty recited had been 
modified by a rider added to the policy; and also that prior to the fire she had 
no knowledge or control, as alleged, of the circumstances relied upon as showing 
breach of the warranty. The rider set forth in the reply altered the occupancy 
clause of the policy, which had originally described the insured building as 
“occupied as Produce Store,” so that it read, “occupied for bottling automobile 
oils, offices, and other mercantile purposes not more hazardous.” Another 
clause of the policy permitted the insured “for present and other occupancies 
not more hazaradous” “to do such yp and to keep and use such materials as 
are usual in such occupancies;” and a rule of the West Virginia Fire Under- 
writers’ Association (concededly a pl of the insurance contract) provides that 
‘the word ‘materials’ as used above, includes gasoline and such other materials 
as are prohibited by the printed conditions of the policy, when _ kept and used 


jor such purposes as are usual to the occupancies permitted.” Gasoline is used 
in the business of bottling automobile oils. 


The case was tried before a jury. The defendant introduced evidence tend- 
ing to show that the premises were occupied at the time of the fire by a tenant 
engaged in the illegal manufacture of intoxicating liquors; and that a large 
quantity of gasoline was kept on the premises for use in that connection. But 
it failed in its effort to prove that the plaintiff had knowledge of these facts. 
The verdict was for the plaintiff ; and the judgment entered thereon was affirmed 
by the Circuit Court of Appeals. 49 F.(2d) 158. The writ of certiorari was 
granted because of alleged conflict with — of this Court and of the 
Eighth Circuit Court of Appeals, 284 U. S—, 52 S. Ct. 31, 76 L. Ed—. 


[1-4] The only error assigned here by the insurance company relates to the 
construction of the prohibited articles warranty, and to the Circuit Court of 


\ppeals’ approval of the trial court’s instructions with reference thereto. It is 
contended that under that warranty, even as modified by the rider, the presence 
of gasoline in connection with the use of the premises for the illegal manufac- 
ture of intoxicating liquors was an absolute bar to liability, regardless of the 
plaintiff's knowledge or control of the conditions; and that the trial court, in 
instructing the jury that the defendant must establish the fact of such knowledge 
and cr cated confused the requirements of the prohibited articles warranty with 
those of the increase of hazard warranty, and in effect read the condition against 
the use of gasoline out of the policy. 
passing upon this contention, the Circuit Court of Appeals said: 
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“At the time of the inspection by the agent of the insurance company, and 
the attachment of the rider to the policy, the building was being used for the hand- 
iing and bottling of automobile oil, and it was shown that gasoline was stored 
n the building. and that the agent of the insurance company saw that gasoline 
was being used and stored in the building. It was contended on the trial below 
that this rider constituted a permit for the handling of gasoline within the 
building, and that its effect was to remove gasoline from the prohibited articles 
warranty, and that the quantity of gasoline, if greater than used at the time 


+ 


cf the issuance of the permii, brought this question into the increased hazard 
ciass. The trial court took this view of the case, and we think properly so. 
The agent of the insurance company knew that the rider permitted the use of 
gasoline, at least to some extent, and, in order to show that the hazard was in- 
creased by a greater use of gasoline, as a defense to the recovery by the in- 
sured, the insurance company must under the terms of the policy, as above dis- 
cussed, bring such fact ‘within the knowledge and control’ of the insured or her 
agent.” 

In so holding the court was in error. Because of the terms of the rider, a 
determination of the hazard involved was essential to maintaining the defense 
‘under the prohibited articles warranty as well as that under the increase of 
hazard warranty. But the two warranties are distinct. The latter is not violated, 
unless there is increase of hazard within the knowledge and control of the in- 
sured. The former may be violated if a tenant keeps the prohibited article on 
the premises, even if this was done without the knowledge and control of the 
insured. Liverpool & London Insurance Co. v. Gunther, 116 U. S. 113, 128, 129, 
6 S. Ct. 306, 29 L. Ed. 575; Gunther v. Liverpool & London & Globe Insurance 
Co., 134 U. S. 110, 116, 10 S. Ct. 448, 33 L. Ed. 857. Compare Imperial Fire In- 
surance Co. v. Coos County, 151 U. S. 452, 463, 464, 14 S. Ct. 379, 38 L. Ed. 231. 
The rider attached to the policy altered the prohibition against gasoline only 
to the extent of permitting it to be kept and used for the purpose of bottling 
automobile oils, or for “other mercantile purposes not more hazardous.” The 
court could not say as a matter of law whether the business of operating moon- 
shine stills was or was not more hazardous than that of bottling automobile 
oils. Compare Royal Exch. Assur. of London y. Thrower (C. C. A.) 246 F. 768, 
772; Pheenix Assur. Co. v. Franklin Brass Co. (C. C. A.) 58 F. 166, 171; Schaffer 
v. Hampton Insurance Co., 183 Minn. 101, 235 N. W. 618. If it was more hazard- 
ous, the presence of the gasoline constituted a violation of the warranty. The 
question should have been submitted to the jury. 


[5] It is urged on behalf of the respondent that the insurance company 1s 
not in a position to complain of this error. Stress is laid on the circumstance 
that in its specifications of defense the company alleged knowledge and control 
by the insured of the presence of the gasoline and the operation of the stills; 
and it is argued that the parties are bound by the issue as thus joined. But the 
pleading set forth the prohibited articles warranty and asserted a defense under 
it Any additional matter, which might by implication be read as an attempted 
construction of the warranty, 1s to be regarded as surplusage. Compare Lawrence 
v. Hyde, 77 W. Va. 639, 643, 88 S. E. 45; Lohr v. Wolfe, 71 W. Va. 627, 628, 77 
S. E. 71: Jones v. Sanitary District of Chicago, 265 Ill. 98, 100, 101, 106 N. E 
473; Hall v. Spaulding, 42 N. H. 259, 262. When the defendant later sought in- 
structions that proof of knowledge and control by the insured was not ess¢ ntial 
to establishment of the defense, the plaintiff made no effort to show that it had 
been prejudiced. 

[6, 7] A more serious difficulty is that the defendant did not itself seek 
proper instructions. The burden was upon it to prove that the occupancy was 
not one to which the gasoline permit extended. Compare Logan v. Provident 
Savings Life Assurance Society, 57 W. Va. 384, 390, 50 S. E. 529. Yet it pre- 
sented no request that the jury be instructed as to the meaning of the rider 
Nor did it request an instruction that the jury find whether the occupancy at or 
before the time of the fire was more hazardous than that of bottling automobile 
oils. Its request was merely that the jury be charged that the plaintiff, could 
not recover if at and prior to the time of the fire substantial quantities ot gas 
line were being kept on the premises “either for the purpose of operating moo! 
shine stills or for any other purpose not permitted by the policy.” Thus, it 
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requested the court to hold as a matter of law that operating moonshine stills 
was outside the scope of the permitted occupancies. The court could not take 
iudicial notice that the operation of the stills was more hazardous than bottling 
automobile oils or say that it was not a mercantile purpose. 

[8-11] But the defendant's failure to ask proper instructions does not cure 
the error in the instructions which were given, and excepted to. Compare Texas 
& Pacific Ry. Co. v..Volk, 151 U. S. 73, 78, 14 S. Ct. 239, 38 L. Ed. 78. At the 
plaintiff's request the trial judge charged that, “unless the plaintiff * * * had 
control or knowledge of the keeping and using of such gasoline or the operation 
of such stills, such keeping, using and operation * * * constitute no defense”; 
that “the defendant by the issuance of the rider * * * is estopped to avoid the 
policy because of the fact that quantities of gasoline were kept and used upon 
the premises since the said rider permitted the bottling of automobile oils which 
according to the uncontradicted evidence contained gasoline.” These instruc- 
tions, while correct in so far as they bore upon the defense under the increase 
of hazard warranty, were erroneous in respect to that under the prohibited 
articles warranty. The fact that the defendant had incorporated errors of law 
in the instructions which it sought upon the second defense did not justify 
putting the case to the jury solely upon the first. Compare Westchester Fire 
Ins. Co. v. Fitzpatrick (C. C. A.) 2 F.(2d) 651, 654; Sutherland v. Payne (C. 
C. A.) 274 F. 360, 361; Rothe v. Pennsylvania Co. (C. C. A.) 195 F. 21, 25; 
Audubon Bldg. Co. v. F. M. Andrews & Co. (C. C. A.) 187 F. 254, 260. We are 
constrained to reverse the judgment of the Circuit Court of Appeals, with direc- 
tions that the case be remanded to the District Court for further proceedings 
‘n accordance with this opinion. 

Reversed. 

Mr. Justice McReynolds thinks the judgment should be affirmed. 


FIRE ASS’N OF PHILADELPHIA et al. v. WEATHERED et al. No. 6298. 
Court of Appeals, Fifth Circuit. Jan. 6, 1932. 
54 Federal Reporter (2d) 779. 
2. INSURANCE. 


In suit on fire policies, defense being vacancy beyond stipulated period, evi- 
dence in that respect held for jury, and directing verdict for plaintiff was error. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from the District Court of the United States for the Western District 
of Texas; Charles A. Boynton, Judge. 

Two suits by T. P. Weathered against the Fire Association of Philadelphia 
and another, wherein the Mortgage Bond Company of New York intervened, as 
a plaintiff. The suits were removed from the state court, consolidated and tried 
as one, and, from a judgment in favor of plaintiffs, defendants appeal. 

Reversed and remanded. 

Wm. C. Thompson, of Dallas, Tex., for appellants. 

W. L. Eason and W. W. Naman, both of Waco, Tex., for appellees. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Foster, Circuit Judge. 

Appellee, Weathered, brought two suits in a state court against appellants to 
recover on two policies of fire insurance, each for $4,000, for the destruction by 
fre of a dwelling in Waco, Tex. Each policy contained a clause making it pay- 
able to appellee, the Mortgage Bond Company, as interest might appear, and 
that company intervened to assert its rights. After removal to the federal court 
the cases were consolidated and tried as one. The policies were identical in form, 
and each contained a clause rendering it void if the dwelling should be vacant 
lor a period exceeding 10 days or unoccupied for a period exceeding 30 days. 
The building was occupied by J. B. Stone, with his wife and family, as a tenant 
until September 15, 1930, when he moved out. The fire occurred on October 17, 
1930, more than 30 days after the Stones had moved out. The proof of loss con- 
tained the statement that the building was occupied by the owner through an 
agent and employee who resided therein, without naming him. Appellants de- 
fend mn the ground that the condition of the policies as to vacancy had been 
breached. At the close of the evidence, the District Court directed a verdict for 
plaintitfs for the face value of the policies, and on this verdict a single judgment 
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was entered, payable $3,950.45 to the Mortgage Bond Company, the balance to 
Weathered. No question is raised as to the amount payable to the Mortgage 
Bond Company. However, error is assigned to the action of the court in direct- 
ing a verdict for Weathered. 

Weathered’s recovery depends entirely on the uncorroborated testimony of 
one Sonnie Mosely. This witness testified, in substance, that Weathered told him, 
if he would go and stay in the house, he would make it all right with him: that 
he went in on September 20th and stayed until October 14th; that he took a 
small folding cot, a pair of blankets, and a couple of quilts ; that he slept in the 
front room on 18th street and put his cot and bedclothes in the closet during the 
daytime; that he was there only at night, going there after dark and leaving 
about daylight in the morning; that he used a flashlight to get about the house, 
and did not know whether there were any lights in it, and did not think there 
was any water turned on. He never ate anything in the house, just slept there. 
Weathered did not testify as to any agreement with Mosely. 

On the other hand, Mrs. Stone, the former tenant, testified that she had 
visited the house a number of times after September 20th, and did not see any 
evidence of occupancy; that there was no closet in the front room, and she did 
not think there was any closet in the house big enough to put a cot and bed- 
clothes in; that she looked into some of the closets during her visits, and saw 
nothing in them. Some eight or nine other witnesses who were close neighbors, 
some living directly across the street from the building, and others, storekeepers 
nearby, testified that they never saw any one in the house; that they saw no lights 
at night and saw no evidence whatever of occupancy. 

[1, 2] While positive testimony is to be preferred to negative testimony, 
positive, uncontradicted testimony may be disregarded by the jury because of its 
inherent improbability. Quock Ting v. United States, 140 U. S. 417, 11 S. Ct. 
733, 851, 35 L. Ed. 501. Conceding that a verdict may be directed for a party 
when the evidence so clearly preponderates in his favor that a verdict for the 
other party would require the granting of a new trial, in the exercise of soun d 
discretion, that situation is not presented here. It is hardly probable that Mosely 
could have occupied the building at night for 24 days, moving around with a 
flashlight, without his presence being noted by some of the neighbors, and it is not 
conceivable that a man occupying an otherwise untenanted building would take 
the trouble to fold up his cot and put it and his bedding away in a closet every 
morning, when he apparently was unconcerned about washing his face. The 
jury as reasonable men might have concluded to reject his testimony entirely. The 
conflict in the evidence required the case to be submitted to the jury. It was error 
not to do so. 

Reversed and remanded. 


NATIONAL FIRE . CO. OF HARTFORD, 
TENNESSEE LAN ID CO. 6 Div. 896. 


Supreme Court of Alabama. Jan. 21, 1932. 
139 Southern Reporter 227. 
INSURANCE. 
Count of complaint in action on fire policy held sufficiently to disclose in 
whose name policy was issued, and mortgagee’s right to sue thereon. 

The count involved, among other things, alleged that plaintiff averred 
that attached to fire policy, which was in name or two named persons, 
was a mortgage clause executed by insurer, providing that any loss or 
damage under policy should be paid to plaintiff as mortgagee as its inter- 
est might appear, and further alleged that at time of loss plaintiff’s mort- 
gage indebtedness due from such named persons against the property 
exceed loss caused by fire. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 
INSURANCE. 

Mortgagee had insurable interest in mortgaged realty. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 





Fire] National Fire Ins. Co. of Hartford v. Tennessee Land Co. 999 


3, INSURANCE. 

Fire insurer’s general agent has authority to bind insurer by waiver or 
estoppel 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

4, INSURANCE. 

\Vhere mortgagee when applying for fire insurance informed general agent 
that it did not know whether mortgagors still owned property, insurer held estop- 
ned to assert violation of sole and unconditional ownership provision. 

: Facts disclosed that mortgagee, when applying to insurer’s general 
agent for fire policy sued on, had informed agent of its mortgage interest, 

and that it was such interest only on which protection was sought, and 

that mortgagee did not know whether mortgagors still owned property, 

though it had beep casually reported they may have conveyed it, where- 
upon agent advised mortgagee that it would be proper to write insurance 

in name of mortgagors as owners with mortgage clause to mortgagee, 

and that policy was issued in that form on agent’s advice. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

5. INSURANCE. 

Evidence that insurer waived proofs of loss under fire policy, as respects 

ttgagee held sufficient to take question to jury. 

Evidence disclosed that mortgagee on two separate occasions requested 
general agent for blank forms for pupose of making proofs of loss, without 
avail, and that insured property was totally destroyed and was inspected 
by insurer's adjuster. Proot further showed that after fire insurer tendered 
to mortgagee’s agent premiums which had been paid on ground that policy 
Was void. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

8. INSURANCE. 

Property destroyed being otherwise suthciently identified in fire policy and 
learly designated by proof, error in further description respecting addition in 
which located did not preclude recovery. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

\ppeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

\ction on a policy of fire insurance by the Tennessee Land Company against 
e National Fire Insurance Company ot Hartford. From a judgment for plaintiff, 
defendant appeals. 

\ffirmed. 

Count 2 of the complaint is as follows: 

“Count Two: The plaintiff claims of the defendant the sum of, to-wit, Twen- 
ty-five Hundred ($2500.00) Dollars, the value of two dwelling houses which the 
defendant on, to-wit, September 20th, 1929, insured against loss or injury by fire 
and other perils in the policy of insurance mentioned for the term of one year, 
vhich houses were wholly destroved by fire on, to-wit, October 6th, 1929. 

“The plaintiff further avers that attached to said policy which was in the name 
of Joe \\. Bailey and H. J. Cummings, is a mortgage clause executed by the de- 
iendant which provides that the loss or damage under said policy, if any, should 
be paid the plaintiff as mortgagee as its interest may appear, and plaintiff avers 
that at the time of said loss its mortgage indebtedness due from Joe W. Bailey 

H. J. Cummings against said property exceeded the loss caused by said fire.” 

leman, Coleman, Spain & Stewart, of Birmingham, for appellant. 


) 
s, Burr, McKamy & Forman, of Birmingham, for appellee. 
ER, J. 


+) 


femurrer to count 2, upon which the case was tried, was properly over- 
sufficiently discloses in whose name the policy was issued, and the right 
!f to sue thereon. Prine v. American Cent. Ins. Co., 171 Ala. 343, 54 So. 
ican Equitable Assur. Co. v. Powderly Coal & Lbr. Co., 221 Ala. 280, 


pon the merits, the theory of defendant is that recovery should be 
he reason that Bailey and Cummings had, previous to the issuance of 
ued upon, sold and conveyed the property, and therefore the express 
the policy as to the insured being the sole and unconditional owner 
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had been breached, and the policy avoided, citing, among other authorities, 26 C. 
J. 170; Pelican Ins. Co. v. Smith, 92 Ala. 428, 9 So. 327; New Brunswick Fire Ins, 
Co. v. Nichols, 210 Ala. 63, 97 So. 82; Western Assurance Co. v. Stoddard, 88 Ala. 
606, 7 So. 379; Home Loan & Finance Co. v. Fireman’s Fund Ins. Co., 221 Ala. 


529, 129 So. 470; Walker v. Queen Ins. Co., 136 S. C. 144, 134 S. E. 263, 53 A. 
ER 299. 


The proof discloses that, at the time of the issuance of the policy, Bailey and 
Cummings had parted with the title, but plaintiff was the owner of the mortgage 
executed by them to their vendor, the Ensley Land Company, and had no direct 
knowledge of such sale when application was made by it to the general agent of 
defendant for the policy sued on for the express purpose of protecting its interest 
as mortgagee. To such defense, therefore, plaintiff replied, and sustained its repli- 
cations by the proof that when the policy was issued defendant’s general agent was 
informed of plaintiff’s interest, and that it was that interest ‘only upon which -pro- 
tection was sought; that the mortgagors were Bailey and Cummings; but whether 
they still owned the property plaintiff did not know, though it had been casually 
reported they may have conveyed the same, and the agent’s advice was asked as to 
the manner in which the policy should be issued; that the agent stated under the 
circumstances it would be proper to write the insurance in the name of Bailey and 
Cummings as owners, with a mortgage clause to plaintiff, and the policy was issued 
in its present form at the suggestion of defendant’s general agent; and that the 
validity of the policy was in no way questioned until after the loss by fire. That 
plaintiff had an insurable interest in the property, and that defendant’s general 
agent had authority to bind the defendant by waiver or estoppel, is well settled 
(American Ins. Co. v. Inzer, 216 Ala. 553, 114 So. 187; Yorkshire Ins. Co. v. Gazis, 
219 Ala. 96, 121 So. 84; Green v. Westchester Fire Ins. Co., 221 Ala. 345, 128 So. 
426; Amer. Ins. Co. v. Newberry, 215 Ala. 587, 112 So. 195), and that the conduct 
of such agent, as above outlined, sufficed to create an estoppel would appear to 
requi~e no discussion. American Equitable Assurance Co. v. Powderly Coal and 
Lumber Co., 221 Ala. 280, 128 So. 225; American Ins. Co. v. Newberry, supra; 
Westchester, supra; Westchester Fire Ins. Co. v. Green (Ala. Sup.) 134 So. 881; 
Firemen’s Ins. Co. v. Brooks (C. C. A.) 32 F. (2d) 451, 65 A. L. R. 909. 

The cases relied upon by defendant involve no such question as here presented, 
and in no manner militate against the conclusion here reached. 


The case was properly submitted to the jury, and there was no error in the 
refusal of the affirmative charge at defendant’s request. 


[5] Proof of loss as prescribed by the policy was not furnished, and plaintiff 
insists upon a waiver thereof in answer to this defense. Request was made to the 
general agent on two separate occasions for blank forms for the purpose, but with- 
eut avail. The two houses were totally destroyed, and were inspected by the 
defendant’s adjuster. The proof also tends to show that after the fire defendant 
tendered to plaintiff's agent the premium which had been paid upon the ground that 
the policy was void. The evidence was sufficient for submission of the question 
of waiver for the jury’s consideration. Ray v. Fid.-P. Fire Ins. Co., 187 Ala. 91, 
65 So. 536; Indemnity Co. of America v. Pugh, 222 Ala. 251, 132 So. 165; Georgia 


Home Ins. Co. v. Allen, 128 Ala. 451, 30 So. 537. 


[6, 7] It is argued that the evidence as to the conservation between plaintiff's 
agent and the adjuster was inadmissible as violative of section 7721, Code 1923. The 
argument is based upon the assumption that the adjuster is dead; but we find no 
evidence in the record justifying such conclusion, and, of course, under these cur- 
cumstances, the objection must be held to be without foundation. Moreover, the 
plea appears to be one in abatement only, and, pleaded simultaneously with pleas 
in bar, may be treated by plaintiff as a nullity, under the authority of WW estchester 
Fire Ins. Co. v. Green (Ala. Sup.) 134 So. 881, and cases therein cited. Se 

[8] The houses insured were designated in the policy by numbers (as No. 905-/, 
909-11, etc.) located on the east side of Avenue H, lots 1 to 8, inclusive, in block 
9-H, Ensley, Ala.; the two houses destroyed by fire being located en lots 6 and / 
in block 9-H. The fact therefore there was an error in the further description as 
in the third rather than the sixth Ensley Land Company addition does not affect 
the question of recovery; the property being otherwise sufficiently identified in the 
policy, and clearly designated by the proof. The proof was so clearly sufficient to 





Fire] Brookings et al. v. American Ins. Co. of Newark, N. J. 1001 


show an equitable title to the —— in the plaintiff, and an insurable interest in 
the property (American Ins. Co. Inzer, supra) as to require no discussion. 
What has been said will saline as an answer to the several assignments of 
error argued, without separate treatment of each. 
We find no error to reverse, and the judgment will accordingly be here affirmed. 
\ firmed. 
Anderson, C. J., and Bouldin and Foster, JJ., concur. 


BROOKINGS et al. v. AMERICAN INS. CO. OF NEWARK, N. J., et al. 
No. 30355. 
Supreme Court of Kansas. Jan. 30, 1932. 
7 Pacific Reporter (2d) 111. 
1. INSURANCE. 

Owners held proper parties plaintiff to sue on fire policy, regardless of 
whether mortgage indebtedness exceeded amount secured by policy containing 
usual mortgage clause. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

2. INSURANCE. ; 

Petition alleging full performance of all conditions precedent in fire policy 
held to state cause of action as against general denial (Rey. St. 1923, 60—743). 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

3. INSURANCE. 

In action on fire policy, insurer’s answer held general denial, as respects 
ee of petition alleging full performance of conditions precedent (Rev. 
St. 1923, 60—743). 

pores other cases, see Insurance, Dec. Dig. § 640[1].) 

Syllabus by the Court. 

1. In an action on a: fire insurance policy, to which is attached the usual 
mortgage clause concluding with the words “as its interest may appear,” or their 
equivalent, where the mortgagee is made a party defendant and files an answer, the 
owners of the property insured are the real parties in interest, and proper parties 
plaintiff to maintain such action for any loss sustained by fire, regardless of 
whether or not the amount of the mortgage indebtedness exceeds the amount 
secured by the policy. 

2, Under R. S. 60—743, a petition which alleges full performance of all 

tions and requirements precedent in a fire insurance policy, attaching a copy 

1e policy containing such conditions and requirements, states a cause of action 
iar as this feature is concerned, and, unless controverted by 
reach of some specific condition or requirement, 


th 


allegations of 
will not require any proof on 
part of plaintiff as to such general allegation of performance. 
3. The answer of the defendant insurance company in this case held 
general denial. 

Appeal from District Court, Sedgwick County, Division No. 
Pierpont, Judge. 

\ction by F. A. Brookings and others against the American 
pany of Newark, N. J., and another. 
appeals. 


\ffirmed. 


to be a 
3 . 
3: Grover 


Insurance Com- 
From an adverse judgment, named defendant 


John \W. Adams, of Wichita, for appellant. 


: l.. Foulke, Roy H. Wasson, and Eli Eubanks, all of Wichita, for appellees. 
UTCHISON, J. 


This is an appeal by a fire insurance company from a judgment rendered 
against on one of its policies. The appeal mainly involves the sufficiency of 
the petition and the proof thereunder. 

The two points specially urged by the appellant are: First, that plaintiffs 
are not the owners of the cause of action nor the real parties in interest, nor 
entitled recover; and, second, that the plaintiffs and the mortgagee failed to 
comply with the condition precedent of the policy necessary to a recovery. The 
Insurance company filed a demurrer to the petition, which was overruled. It 
then answered by general denial, and at the close of plaintiff’s evidence demurred 
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thereto. The trial court overruled the demurrer to the evidence, and the defendant 
insurance company stood upon its demurrer and appealed. 

The petition was filed January 14, 1931, alleging the total loss and destruction 
by fire on October 9, 1930, of the building insured in the names of the plaintiff; 
It attached a copy of the policy for $2,500 with all of its conditions as a part 
of the petition, and alleged “that the plaintiffs have done and performed all 
things required of them in regard to said insurance and performed all conditions 
precedent required of them.” The petition further alleged the existence of a 
mortgage upon the property involved in favor of the Central Trust Company of 
Topeka, Kan., the attachment of the usual mortgage clause to the policy, concluding 
with the words “as their interest may appear,’ and the failure, neglect, and 
refusal of the insurance company to pay said loss upon repeated requests of 
the plaintiffs so to do. The Central Trust Company was made a party defendant, 
and filed its answer, admitting it was the holder of the policy involved with 
the usual mortgage clause attached by virtue of its being the owner and holder 
of a mortgage executed by the plaintiffs on the property described in the policy 
for an indebtedness of $16,000 which had been reduced to $13,000 and claimed 
its rights under the mortgage clause, but, with reference to the allegations of the 
petition as to the loss and destruction of the property by fire and the performance 
of the conditions precedent to the right to recover, the answer stated it was not 
advised, and therefore requested strict proof. The denials contained in the answer 
of the defendant insurance company to the plaintiffs’ petition are as follows: 

“(First): That it denies each and every allegation contained in the plaintiffs’ 
petition not hereinafter expressly admitted; and denies that the said plaintiffs 
have done and performed all things required of them in regard to said insurance 
and performed all conditions precedent required of them: and this defendant 
further alleges that no cause of action had matured before the commencement of 
this action. 

“Second: This defendant alleges that under the terms of provisions of 
the policy herein sued on, and the mortgage clause therein, that the plaintiffs are 
not the real parties in interest in this action so as to recover a judgment against 
this defendant if liability exists: that the same, if any liability exists, would 
exist in favor of the defendant herein, The Central Trust Company.” 

And to the answer and cross-petition of the Central Trust Company, thi 
denials are as follows: 

“(First) : That it denies each and every allegation contained in the answer 
and cross-petition of The Central Trust Company. 

“Second: That no correct proof of loss has ever been made setting forth the 


true facts required in such proof of loss before an action on said policy would 
be sustainable. 


“Third: That no cause of action had matured before the commencement ot 
this action or the filing of the answer and cross-petition herein.” 

{1] On the first contention of the appellant, that the plaintiffs are not the 
real parties in interest, the owners of the cause of action, nor entitled to gia 
on the policy, the cases of Insurance Co. v. Coverdale, 48 Kan. 446, 29 P. 682, 
and Wolcott v. Sprague (C. C.) 55 F. 545, are cited and urged as determinative 
of this point. In the first case above cited, the mortgagee was not made a party 
to the action, and the mortgage clause was not the usual one, but constituted a 
complete assignment and transfer of the policy. This unusual assignment to the 
mortgagee was mentioned by the court in the case of Citizens’ State Bank v. 
Insurance Co., 91 Kan. 18, on page 23, 137 P. 78, 80, 49 L. R. A. (N. 5.) 972, 
as follows: “In the Coverdale Case the loss, if any, was made payable to the 
mortgagee in general terms, not merely as its interest should appear.” = 

And again in the case of Ludlum v. Insurance Co., 113 Kan. 333, at page 334, 
214 P. 619, 620, 215 P. 282, as follows: “The defendant contends that its 
demurrer to the petition should have been sustained upon the ground that, inasmtc! 
as the amount of the mortgage exceeded that of the insurance, the mortgagee 
was the only person who could sue upon the policy. Reliance is placed upon 
Insurance Co. v. Coderdale, 48 Kan. 446, 29 P. 682, as sustaining this contention 
In that case, however, the policy was made payable to the mortgagee absolutely, 
neither the words ‘as interest may appear’ nor any equivalent phrase being used, 
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a difference which was noted in Bank v. Insurance Co., 91 Kan. 18, 23, 137 P. 
78,49 L. R. A. (N. S.) 972.” 

The Wolcott Case, supra, was an insurance case covering property in Russell 
county, Kan., where it was held by the federal court that under the terms of 
the policy the loss was payable to the mortgagee only, which was followed by the 
reference to the Coverdale Case, supra. The exact words of the mortgage clause 
are not given, as this feature of the case had reference only to the time of 
commencement of proceedings by the right party. 

Appellant also cites in the same connection the case of Burrows y. Insurance 
Co., reported in 110 Kan. 458, 207 P. 431, and 111 Kan. 358, 207 P. 431, where 
it was held on a rehearing that a tenant was not the real party in interest as to 
the landlord’s two-thirds interest in a stack of wheat that had been destroyed 
by fire after he had insured it all when he was insuring his own undivided one- 
third interest therein simply because he could do so in his own name at the 
same minimum expense or premium. There was no question of mortgage in that 
case, but simply the plain fact that he only owned one-third of the property 
insured, and he was permitted to collect one-third the loss. 

But the exact question before us has been determined by this court in a 
case exactly like the one at bar, namely, Ludlum v. Insurance Co., 113 Kan. 333, 
214 P. 619, 215 P. 282, where it was said: “In an an action on a fire insurance 
policy covering mortgaged property it is of no concern to the insurer whether 
the mortgagor or mortgagee is named as plaintiff where the other is made a 
defendant and files a pleading.” Syl. par. 1. 

The plaintiffs in the instant case alleged they were the owners of the 
property, made the mortgagee a party defendant in the action against the in- 
surance company, and set up the assignment of the mortgage to the mortgagee 
‘with the usual clause as its interest may appear. And, further, the mortgagee 
entered an appearance and filed an answer. There can be no question as to the 
plaintiffs being the real parties in interest, the owners of the cause of action, 
and entitled to maintain the action against the ‘insurance company. 

[2, 3] The second point urged by appellant concerns not only the pleadings 
but the proof. The essential portions of the pleadings have been set out above, 
and the proof was limited to a complete description of the property insured, its 
location, the use to which it was devoted, and its total loss and destruction by 


fire on October 9, 1930. 


It is not claimed, and certainly cantiot be successfully claimed, that the two 
special denials of the answer of the insurance company to the petition amount 
to more than a general denial, but it is rightly claimed that the answer of the 
insurance company to the answer and cross-petition of the Central Trust Com- 
pany contains one allegation further than a general denial, and attempts to put 
in issue the general allegation of the plaintiffs that they have done and per- 
iormed all things required of them and all conditions precedent, by alleging that 
no correct proof of loss had been made as required before action could be sus- 
tained on the policy. This is necessarily different from the third denial in that 
answer, which also in substance appears in the answer of the insurance com- 
pany to the plaintiffs’ petition, and is so general in terms that it cannot be held 
‘oO apply to any one of the many requirements set out in the policy to be done 
and performed before action on the policy can mature. The reason for a specific 
denial of the performance in the answer to the pleading of the trust company 
and not in the answer to the petition is not apparent. But the fact remains that 
in the answer to the plaintiffs’ petition no specific item in the long list of re- 
quirements to be done and performed was controverted except by general denial. 
R. S. 00—743, provides that: “In pleading the performance of conditions prec- 
edent in a contract, it shall be sufficient to state that the party duly performed 
all the conditions on his part; and if such allegations be controverted, the party 
pleading must establish, on the trial, the facts showing such performance.” 

Under the authority of this statute and the state of the pleadings, it was not 
necesary for the plaintiffs to introduce any proof whatever as to the performance 
by them of any of the many conditions precedent because their allegation of 
Performance was not controverted as to any one of such conditions or require- 

Appellant strenuously contends that its general denial controverted all 


ments 
of them and placed the duty and burden upon the plaintiffs to establish them 
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by proof. This is not the rule or practice in Code states with statutes like the 
one above quoted, which has been in force and use in this state since 1868. 

Two Kansas cases cited by appellant had entirely different pleadings from 
those in case at bar. In the case of Insurance Co. v. Ross, 48 Kan. 228, 28 P. 
469, there was no general averment in the petition as to performance of prec- 
edent requirements, but the petition alleged that plaintiff had promptly notified 
the company of the loss and had proffered proof of loss, and it was held that, 
as there was a total failure to prove the loss, the demurrer to the evidence should 
have been sustained. 

In the case of Insurance Co. y. Coverdale, § Kan. App. 651, 58 P. 1029, the 
petition contained the general allegations of performance, but the answer 
specifically denied the giving of any notice or furnishing of any proof of loss. 
On the trial, there was no evidence produced by plaintiff as to notice or proof 
of loss, and it was held the plaintiff could not recover. 

In the case of Insurance Co. y. Heckman, 64 Kan. 388, 390, 67 P. 879, 880, 
it was said: “The petition averring a total loss, it was not incumbent upon plain- 
tiff to allege or show any compliance with the conditions of the policy pleaded 
providing for an appraisement of the amount of the loss. Neither was it neces- 
_ sary to plead or show an excuse for non-compliance. These conditions might 
be wholly ignored.” 

The case of Kahnweiler vy. Phenix Ins. Co. (C. C. A.) 67 F. 483, 485, was an 
action upon a fire insurance policy en a stock of goods at Lawrence, Kan. 
destroyed by fire and tried and determined in the federal court, and it was there 
said on this subject: “At the threshold of this case we are confronted with 
some questions of pleading and practice. In pleading the performance of a 
condition precedent under the code system, it is not necessary, as it was at 
common law, ‘to state the facts showing such performance, but it is sufficient to 
state generally ‘that the party duly performed all the conditions on his part; 
and, if such allegations be controverted, the party pleading must establish on 
the trial the facts showing such performance.’ Gen. St. Kan. 1889, § 4205. The 
policy in suit contains the usual conditions in such policies with reference to 
notice and proofs of loss, ete., and declares that ‘until such proofs, plans and 
specifications, declarations and certificates are produced by the claimant, and 
such examinations and arbitrations permitted and had, the loss shall not be 
payable.” The plaintiffs’ complaint made the policy in suit a part thereof, and 
contained the averment that the plaintiffs had ‘performed all the conditions of 
the said policy on their part’ The only answer to this allegation of the com- 
plaint was a general denial. Assuming for the present that the obtaining of an 
award was a condition precedent to the right of the plaintiffs to maintain their 
action, did this general denial put in issue the allegation that the plaintiffs had 
complied with that condition of the policy? In other words, was the ge neral 
allegation of due performance properly ‘controverted,’ within the meaning ot! 
the Kansas Code? We think it is clear that it was not. If the defendant intend- 
ed to rely upon the nonperformance by the plaintiffs of one or more of the 
numerous conditions of the policy, it should have pointed them out specifically 
and alleged their breach. In no other way could it be known to the parties or 
the court what issues were to be tried. Under the Code, when a defendant 
relies upon a breach of a condition in a contract as an excuse for not periorming 
the contract on his part, he must set out specifically the condition and the breach, 
sc that the plaintiff and the court will be advised of the issue to be tried. 

See, also, Gridler v. Farmers’ & Drovers’ Bank, 12 Bush (75 Ky.) 333; Pres- 
ton v. Roberts, 12 Bush (75 Ky.) 570, 583, under Kentucky Code, and Philip 
Schneider Brewing Co. v. American Ice-Mach. Co. (C. C. A.) 77 F. 138, under 
Colorado Code. 

An adherence to the views expressed in these rulings and the plan. and 
reasonable interpretation of our statute above quoted, as to pleading compliance 
and performance with preceding conditions and requirements, compels the con- 
clusion that the petition of plaintiffs was sufficient as against a general de- 
rurrer, and that there was no necessity of proof being furnished by the plain- 
tiffs as to such performance of conditions precedent when none were specifically 
controverted, and therefore the demurrer to the plaintiffs’ evidence was properly 
overruled. 


Some authorities are cited by appellant as to pleading and proving wa'ver, 
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and appellee also urges some features or elements of waiver on the part of 
appellant, but waiver is nowhere mentioned in the pleadings, either directly or 
indirectly, and it is therefore not properly a determining factor.in this case. 

The defendant insurance company also demurred to the evidence of the 
defendant mortgagee, which demurrer the trial court overruled. The Central 
Trust Company, the mortgagee, introduced no evidence whatever, yet the testi- 
mony of the plaintiffs naturally supported its claim, and under the ruling in the 
Ludlum Case, supra, this feature is quite immaterial, as the essential part of the 
action as to the mortgagee and plaintiffs’ right to maintain the action is to make 
the mortgagee a party defendant and that an answer be filed by it. 

The appellant criticises the requirement contained in the journal entry, said 
to have been inserted by agreement of plaintiffs and mortgagee, that the judg- 
ment be paid to the clerk of the court and the money be withdrawn only on 
order of both the mortgagee and the plaintiffs. We think this order inures to 
the benefit and protection of the insurance company, and shields it from the 
danger expressed in the argument on the first proposition in this case, of its 
being maintained by the wrong parties, and the risk of having to pay the claim 
a second time. 

We find no error in the overruling of the motion for a new trial. 

A mistake is conceded in the calculation of interest which can under such 
circumstances be corrected without an order from this court. Otherwise the 
rulings, orders, and judgment are approved. 

The judgment is affirmed. 


FEDERAL UNION INS. CO. v. GRIFFIN. 
Court of Appeals of Kentucky. Dec. 18, 1931. 
Rehearing Denied Feb. 5, 1932. 
45 Southwestern Reporter (2d) 8. 
1. INSURANCE. 
If local agent extended time to pay premium, and said nothing about can- 
celling fire policies, insurer was liable, and could not maintain that policies were 
canceled. 
(For other cases, see Insurance, Dec. Dig. § 390.) 
2. INSURANCE. 
Instructions sield fairly to submit fact question whether local agent orally 
canceled fire policies, or extended time to pay premium. 

Instructions stated in substance that jury should find for insured, 
unless they believed from evidence that insurer, prior to fire, orally 
notified insured that policies were canceled, and that, if insurer through 
its agent extended further credit for payment of premium, verdict should 
be for insured. 


(For other cases, see Insurance, Dec. Dig. § 669[9].) 

Appeal from Circuit Court, McCracken County. 

Suit by W. R. Griffin against the Federal Union Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

—_ M. Drake, of Louisville, and Wm. F. McMurry, Jr., of Paducah, for 
appellant. 

F. E. Graves and Edgar T. Washburn, both of Paducah, for appellee. 

Hosson, C. 

The Federal Union Insurance Company issued to W. R. Griffin, on April 22, 
1929, policies insuring his house and contents in the sum of $1,200. The premium 
on the policies was $6.88, which by a custom between Griffin and the local agent 
was charged to him on the agent’s books when the policies were issued and he 
had thirty days to pay it. Griffin did not pay the premium; the house burned 
cn June 18, and Griffin brought this suit to recover for the loss. The company 
denied liability, and pleaded in substance that the policy had been canceled and 
that Griffin had been so notified. This was denied by Griffin. The case was 
submitted to a jury, who found for Griffin. The insurance company appeals. 

The testimony of the agent was that he went to see Griffin on June 11. He 
‘hus states what took place between them: 

‘lL asked him for the premiums on the policies inasmuch as the policies were 
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to be collected for thirty days aiter written, and he said he had been out of 
work and could not pay ior the policies, and I said, ‘I will have to cancel them’ 
and I asked him for the policies and he went and looked in his belongings for 
about five minutes and returned and said he was sorry he could not find the 
policies, and I said if he would call at the office the next day and sign a lost 
policy receipt, that would cancel the policies and he agreed to do that. 

“A lost policy receipt is for people who absolutely refuse to pay for the 
policy or who lose the policy and they sign this lost policy receipt and that 
means they give up the insurance.” 

On the other hand, Griffin states this, as to what took place: 

“He just told me he was young Mr. Jennings and said he came down there 
to collect the premiums on the policies for my fire insurance.” 

“I told him that I had not been at work and that I did not have the money, 
but that I had a job promised me in Cairo the next Tuesday, and that I was 
going over there and if I got that job I would send him the money for this 
insurance on Friday or Saturday or Monday, and he told me—he said ‘We have 
had to send this money in for you’ and I said to him, ‘You shall not lose any- 
thing, I will pay you.” He turned around and walked off and said, ‘That would 
ne all right.’ 

“Q. Did he notify you at this time that the polictes were going to be can- 
‘eled? <A. No, sir, positively he did not. 

“Q. The whole conversation was about collecting the premiums? A. 
Yes, sir.” 

The agent is confirmed in his testimony in some respects by three witnesses 
who went with him to the premises after the fire and testified as to statements 
then made by Griffin. On the other hand, Griffin is confirmed in his statement, 
as to what occurred by his son and his son’s wife, who testify they heard the 
conversation between him and the agent. 

On this testimony the court by instruction 1 told the jury in substance that 
they should find for the plaintiff, unless they ‘believed from the evidence that 
the defendant prior to the fire verbally notified plaintiff that the policies were 
canceled, and in that event they should find for the defendant. Instruction 2 
was in these words: “If vou shall believe from the evidence that at the time 
of the conservation, mentioned in the evidence, between the defendant’s agent 
Chas. Jennings and the plaintiff, the defendant, through its agent, extended a 
‘urther credit to the plaintiff for the payment of the premiums on the policies 
sued on herein, then the law is for the plaintiff and you will so find.” 

[1-3] The finding of the jury for the plaintiff under this instruction was a 
nnding that the jury believed Griffin and his witnesses as to what occurred be- 
tween Griffin and the agent on june 11th. The instruction was proper; for, 
if the agent gave Griffin further time to pay the premium, as this testimony 
showed, the company could not maintain that the policies were then canceled 
when nothing was said about this at the time. The instructions of the court 
fairly submitted to the jury the question of fact in the case, and this court will 
ot disturb the verdict where the jury credited one set of witnesses rather than 
another. The credibility of the witnesses was for the jury. 

Judgment affirmed. 


FEDERICO MACARONI MFG. CO. v. GREAT WESTERN FIRE INS 
CO. et al. No. 30925. 
Supreme Court of Louisiana. Nov. 30, 1931. 
Rehearing Denied. Jan. 4, 1932. 
139 Southeastern Reporter 1. 
1. INSURANCE. 

Illinois court's decree appointing liquidator for Illinois insurance company did 
not terminate policy of Louisiana resident; Illinois court having no jurisdiction 
over insured’s person and insured having no notice of decree. + 

After the fire insurance company became insolvent and a liquidator 
was appointed in Illinois, the insured property in Louisiana was partly 
destroyed by fire. Insured’s officers did not know of the insolvency ot 

the insurance company, and no attempt had been made by the liquidator t 

notify insured of insurer’s insolvency, and insured brought a suit in state 
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against the insurance company and its surety. The insurer made no 

appearance, and judgment was rendered against it by default, but the 

surety, on the qualification bond given under Act No. 172 of 1908, § 1, 

pleaded that the policy of insurance was terminated by -effect of the 

[Illinois court’s decree. 

(For other cases, see Insurance, Dec. Dig. § 26.) 

2, INSURANCE. 

Judgment against foreign insurance company and surety on qualification bond 
held valid, notwithstanding judgment did not affect insurer’s receiver (Act No. 
72 of 1908, § 1). 

(For other cases, see Insurance, Dec. Dig. § 26.) 5 
3. INSURANCE. 

Illinois insurer’s receiver was not necessary party to suit in Louisiana on 
contract made in Louisiana while insurer was doing business in state. 

(For other cases, see Insurance, Dec. Dig. § 26.) 

3, INSURANCE. 

Allowance of attorney’s fee of 25 per cent. on amount of judgment on fire 

policy of about $3,500 held excessive by 15 per cent. (Act No. 168 of 1908, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Civil District Court, Parish of Orleans; E. K. Skinner, Judge. 

Action by the Federico Macaroni Manufacturing Company against the Great 
Western Fire Insurance Company, the American Surety Company, and others. 
From the judgment the American Surety Company alone appeals. 

Judgment amended, and, as amended, affirmed. 

Denegre, Leovy & Chatfe, of New Orleans, for appellant American Surety Co. 

Delvaille H. Theard, of New Orleans, for appellee. 

O'Nemt, C. J. 

The Great Western Fire Insurance Company and the Marquette National Fire 
Insurance Company, both corporations being organized under the laws of Illinois 
and domiciled in Chicago, and being qualified and authorized to do business in 
Louisiana, issued a fire insurance policy to the Federico Macaroni Manufacturing 
Company, for $5,000, on the company’s macaroni factory in New Orleans, on 
the 9th of July, 1924, for the term of three years. The policy was written and 
delivered by an agent of the insurance companies in New Orleans. Each company 
had filed a so-called qualification bond, of $20,000, with the state treasurer, as 
required of foreign insurance companies, by Act No. 172 of 1908, p. 232; and the 
bonds were signed by the American Surety company of New York, as surety. 
The condition or obligation of the bond was, according to the statute, “for 
the prompt payment of all claims arising and accruing to any person during the 
term of said bond by virtue of any policy issued by any such corporation upon 
*** any property situated in this State.” Section 1. 

The Great Western and the Marquette National Fire Insurance Company were 
consolidated, by a merger of the Great Western into the Marquette National 


Mins Insurance Company, on or about the 15th of May, 1925, according to the 
laws of Illinois. 


he Marquette National Fire Insurance Company afterwards became insolvent, 


and, on the 4th of April, 1927, in a proceeding brought by the director of the 


department of trade and commerce of the state of Illinois against the company, 
in the superior court of Cook county, in Chicago, a decree was rendered, declaring 
the corporation insolvent, appointing the director of the department of trade and 
commerce, ex officio liquidator of the affairs of the corporation, enjoining the 
Corporation and its officers, as such, from transacting any business, and enjoining 
all persons, firms, and corporations from bringing or prosecuting any suit or 
Proceeding at law or in equity against the corporation. 

Phe ''ederico Company’s factory was partly destroyed by fire on the Ist ot 
June, 19 /, during the term of the policy; and, according to the adjustment of 


the loss the proportion thereof to be borne by the Marquette National Fire 
Insurat Company was $2,543.54. 

Non of the officers, members or agents of the Federico Company, was 
aware he insolvency of the Marquette National Fire Insurance Company, or 
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of the insolvency proceedings against the company, until some time after the fire. 
In fact no attempt had been made by the liquidator, or by any officer or agent 
of the insurance company, or by any officer or agent of the American Surety 
Company, or by any one else, for that matter, to notify the Federico Company of 
the insolvency of the insurance company. 

The Federico Company therefore brought this suit against the Great Western 
Fire Insurance Company, the Marquette National Fire Insurance Company, and 
the American Surety Company, by service upon the secretary of state, and prayed 
for judgment against the three defendants in solido for the sum of $2,543.54, with 
legal interest and the statutory penalties. The insurance companies made no 
appearance, and judgment went against them by default. The surety company 
pleaded that the policy of insurance was terminated by effect of the decree 
rendered by the superior court of Cook county, Ill., declaring the Marquette 
National Fire Insurance Company insolvent and appointing a liquidator to take 
charge of and settle its affairs, and that the Federico Company therefore was 
entitled only to the unearned part of the premium, to be determined as of the 
date of appointment of the liquidator. The Federico Company then pleaded that, 
inasmuch as the insurance policy contained the usual clause requiring notice to 
effect a cancellation, and inasmuch as the decree of the Illinois court could not 
affect the rights of a resident of Louisiana, who was not a party to the pro- 
ceedings in the Illinois court, and who was not even notified of the proceedings, 
it would be violative of the Fourteenth Amendment of the Constitution of the 
United States, in that it would impair the obligation of a contract and take the 
Federico Company’s property without due process of law, if the court should hold 
that the decree of the Illinois court had the effect of canceling or annulling the 
insurance policy held by the Federico Company. The civil district court gave 
judgment for thhe Federico Company, as prayed for, against the three defendants 
in solido. The American Surety Company alone has appealed. 

The appellant relies upon the general rule stated by Mr. Joyce in The Law 
of Insurance (2d Ed.) vol. 3, § 1454, pp. 2652, 2653, viz.: 

“It is held that the fact of insolvency of the company does not of itself 
make the policy void. But the appointment of a receiver operates as a 
cancellation of the policy, and the contract of insurance is terminated, as to 
liability for future losses, by the insolvency and dissolution of the company, or 
after injunction or sequestration. There is, in such case, a damage to the policy 
holder to the value of the policy at the time of dissolution; or in case of death 
under life contracts after insolvency, but before presentment of proofs, to the 
full value of the policy, although it is held in a fire insurance case that the 
rights of the policy holder are fixed from the date of a voluntary assignment.” 

The rule is stated in 32 C. J. pp. 339, 340, §§ 102, 103, as far as is applicable 
here, thus: 

“While there is authority to the contrary, the generally recognized rule is 
that a decree of dissolution or an adjudication of insolvency, coupled with the 
appointment of a receiver, cancels or terminates outstanding policies by operation 
of law, and subsequent losses under such policies are not liabilities which may 
be enforced against the receiver. * * * Holders of policies on which premiums 
have been paid for a term extending beyond the insolvency or dissolution of the 
company have valid claims for unearned premiums, and this is so even though 
there is no provision in the policy for refunding premiums paid.” 

The rule is stated in 14 R. C. L. 853, § 20, substantially the same, viz.: 

“While there are some contrary decisions, the weight of authority supports 
the proposition that, on the judicial adjudication of the insolvency of a stock 
insurance company and the appointment of a receiver, the outstanding policies 
of the company are ipso facto canceled, and that a claim for a loss thereatter 
occurring is not a provable claim against the company. The policy holders are 
creditors for the value of their policies at the time of the breach thus occurring, 
which in most cases is the pro rata return premium,” etc. ‘ 

The doctrine stated was recognized by this court in Michel, Secretary ot 
State, v. Saquthern Insurance Co., 128 La. 562, 54 So. 1010, and by the courts 
of other states in the following cases, cited in appellant’s brief, viz.: Moren v. 
Ohio Valley Fire & Marine Insurance Company’s Receiver, by the Court of 
Appeals of Kentucky, 224 Ky. 643, 6 S.W.(2d) 1091; Doane v. Millville Mutual 
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Marine & Fire Insurance Co., by the Court of Chancery of New Jersey, 43 N. J. 
Eq. 522, 11 A. 739; People v. Commercial Alliance Life Insurance Co., 154 N. Y. 
93, 47 N. E. 968; In re Equitable Reserved Fund Life Association, 131 N. Y. 354, 
30 N. E. 114; People ex rel. Attorney General v. Life & Reserve Association, 150 
N. Y. 94, 45 N. E. 8; Commonwealth ex rel. Attorney General v. American Life 
Insurance Company, by the Supreme Court of Pennsylvania, 162 Pa. 586, 29 A. 
660: People v. Metropolitan Surety Co., 205 N. Y. 135, 98 N. E. 412, Ann. Cas. 
1913D, 1180; Fogg v. Supreme Lodge of United Order of Golden Lion, 159 Mass. 
9, 33 N. E. 692; Burdon v. Massachusetts Safety Fund Association, 147 Mass. 360, 
17 N. E. 874, 1 L. R. A. 146; Boston & A. R. Co. v. Mercantile Trust & Deposit 
Co., by the Court of Appeals of Maryland, 82 Md. 535; 34 A. 778; Todd v. 
German-American Insurance Co., 2 Ga. App. 789, 59 S. E. 94; Fuller v. Wright, 
Insurance Commissioner, 147 Ga. 70, 92 S. E. 873, L. R. A. 1917E, 1139; Johnsen 
y. Button, Insurance Commissioner, 120 Va. 339, 91 S. E. 151; Lucas vy. Pittsburgh 
Life & Trust Co., by the Supreme Court of Appeals of Virginia, 137 Va. 255, 119 
S. E. 109; State ex rel. Gibson v. American Bonding Co., by the Supreme Court 
of Iowa, 206 Iowa, 988, 221 N. W. 585. 

[1-3] Counsel for the Federico Company contend, however—and we have 
concluded that the judge who tried this case was right in sustaining the contention 
—that the general rule that a judicial decree appointing a receiver or liquidator 
for an insolvent insurance company terminates the outstanding insurance policies 
is not applicable to a case where the court that rendered the decree had not 
jurisdiction over the person of the policyholder, and especially where the latter 
had no notice of the decree, and hence no opportunity to protect himself by 
obtaining other insurance. One of the decisions cited by counsel for the 
American Surety Company, Evans v. Illinois Surety Co., 319 Ill. 105, 149 N. E. 
802, is in accord with that proposition. ‘The insolvency proceeding in that case 
was before the Supreme Court of Illinois twice. On the first appeal, Evans v. 
Illinois Surety Co., 298 Ill. 101, 131 N. E. 262, it was held that the obligation of the 
surety company on a bond in force when the re e ve a 1p) { ’ t 
thereby canceled, and that, the bond being thereafter breached during its term, the 
amount of the obligation should be allowed. The decision, however, was based 
upon statutory provisions (sections 10 and 12 of General Incorporation Act and 
Insurance Dissolution Act) which apparently were not in force when the second 
appeal in the case came before the court. There (319 Ill. 105, 149 N. E. 802) 
it was held that, where a creditor sued the insolvent surety company in New 
York for damages arising out of a contract entered into while the company was 
doing business in New York, and obtained a judgment by default after the appoint- 
ment of the receiver in Illinois, and after the creditor was notified that he should 
file his claim and that the receiver was prohibited from defending a foreign 
lawsuit, the judgment so obtained by default was valid, and entitled to full faith 
and credit under the Constitution of the United States, as far as the plaintiff and 
the insolvent corporation were concerned, notwithstanding the full faith and credit 
clause had no application to the receiver because he was not a party to the action 
and was not bound by the judgment rendered by the New York court. Applying 
the principle of that case to this, the judgment appealed from is a valid judgment 
as far as the plaintiff, Federico Company, and the defendants Marquette National 
Fire Insurance Company and American Surety Company are concerned, notwith- 
standing the judgment cannot affect the receiver representing the insolvent insur- 
ance company in Illinois. The reason for that is that the receiver, appointed in 
Illinois, was not a necessary party to a suit brought in Louisiana against the 
Illinois corporation, on a contract made in Louisiana while the corporation was 


= business in this state and was subject to the jurisdiction of the courts of 
this state. 


‘ 


_ In Equitable Surety Co. v. Illinois Surety Co. and U. S. Fidelity & Guaranty 
Co., 108 S. C. 364, 94 S. E. 882, the suit was founded upon a bond given by the 
surety company in obedience to a statute of South Carolina (section 2701 of the 
Civil Code) very similar to the Louisiana statute, Act No. 172 of 1908; and, 
maintaining that the receiver representing the defunct surety company in Illinois 
Was not a necessary party to the suit, the Supreme Court of South Carolina said: 


“An Illinois surety company, in filing its bond with the insurance commissioner, 
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with another foreign guaranty company as surety, complied with the law author- 
izing it to do business in the state, and such business continued as long as it had 
outstanding policies in the state, and until all claims against it had been settled, 
and service of process on the company was sufficient, though it was insolvent 
and had a receiver in another state. 


“In suit in South Carolina against a foreign surety company authorized to 
do business in the state, the receiver appointed for it in another state is not a 
necessary party.” 


The court cited Pollock vy. Association, 48 S. C. 74, 25 S. E. 977, 59 Am. St. 
Rep. 695, and Frink v. National Mutual Fire Insurance Co. 90 S. C. 544, 74 
S. E. 33, 35, Ann. Cas. 1913D, 221. Frink’s suit was brought to recover for a 
loss by fire, under an insurance policy issued by the National Mutual Fire Insur- 
ance Company, a Nebraska corporation, which had complied with the statutory 
requirements for the privilege of doing business in South Carolina. The insurance 
company was adjudged insolvent, and a receiver was appointed by a decree rendered 
by a Nebraska court, fourteen months before the fire occurred, but the policyholder 
in South Carolina was not informed of the insolvency of the corporation or of 
the appointment of the receiver. Deciding in favor of the policyholder, the Supreme 
Court of South Carolina said: : 

“The defendants had or ought to have had knowledge of the residence of 
every policy holder, and could have tried, at least, to have given notice to every 
policy holder so that other insurance could have been secured. Here the order and 
notice required the claims to be filed in Omaha, Neb. It may be that, if legal 
notice had been given the policy holder of the dissolution of the corporation before 
the loss occurred, that would have operated to cancel the policy, and limit the 
claim of the insured to the unearned premium. But in this case the order of 
dissolution did not provide for notice to the policy holder, and there is no allega- 
tion in the answer that any notice was actually received by him, or that con- 
structive notice was given in accordance with any law of Nebraska or of this 
state. The laws of South Carolina provide the means of procuring payment of 
established claims of its citizens in this state, and, until that fund is exhausted, 
the citizen of this state is not required to go to a distant state. If this were not 
the law, then see the anomalous condition. The state of South Carolina has the 
right to make conditions upon which a foreign corporation may do business in 
this state. One of the conditions in abundant courtesy is that a foreign corporation 
may do business with our citizens upon filing a bond with surety for the pro- 
tection of the citizens of this state. When the fund is most needed (the corpora- 
tion insolvent), the whole matter is taken away, and the insolvency of the prin- 
cipal discharges the surety.” 


It seems, therefore, that the question in this case is—as it is in all such 
cases—largely a matter of construction of the statute under which the bond was 
given by the foreign insurance company to protect the citizens of this state against 
a failure of the corporation to meet such obligations as it might incur in the 
exercise of its privilege to do business in the state. The condition of the bond 
required by Act No. 172 of 1908 is, as we have pointed out, that the insurance 
company, or the surety on its bond, shall promptly pay all claims arising and 
accruing to any person during the term of the bond by virtue of any msurance 
policy upon any property in this state. It is true that the decisions which support 
the general rule relied upon by the surety company in this case maintain that a 
claim for a loss occurring after the insurance company has been judicially de- 
clared insolvent is a claim for breach of the contract of insurance; the insolvency 
of the corporation and the consequent termination of the policy being deemed a 
breach of the contract. But that is not a denial that the claim in such a cas 
arises by virtue of the insurance policy. Hence there is no sound reason why, m 
such a case, the liability of the surety on the insurance company’s bond should not 
he for the amount which the insurance company would have to pay if it were 
solvent. It is true, according to the weight of authority, that the liability of th 
receiver or liquidator of an insolvent insurance company, to the policyholders, is 
limited to the value of each at the date of the decree of insolvency; and the valu 
of a fire insurance policy, in such cases, is the unearned part of the premium 
returnable to the policyholder. But the liability of the insurance company itsel! 
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and of the surety on its bond, given in obedience to the statute on the subject, 
must not be condused with the liability of the receiver or liquidator of the com- 
pany after it has become insolvent. : — P 

In Federal Union Surety Co. v. Flemister, 95 Ark. 389, 130 S. W. 574, 578; 
the National Mutual Fire Insurance Company, of Omaha, Neb., had given a 
bond under the same condition as the bond in the present case, with the Federal 
Union Surety Company as surety, for the privilege of doing business in Arkansas. 
The insurance company was adjudged insolvent and a_ general receiver was 
appointed by a decree of a state court in Omaha: and afterwards a receiver was 
appointed by an Arkansas court to collect from the surety on the bond and dis- 
tribute the fund among the policyholders in Arkansas. The court sustained the 
claim of a policyholder, W. H. Cajul, for a loss that occurred after the appoint- 
ment of the receiver. The ruling was founded upon the theory that the Arkansas 
court had not dissolved the corporation, but had merely appointed a receiver to 
collect the assets of the corporation in the state and to make a distribution thereof 
among the creditors entitled thereto under the statutes of Arkansas. The court 
said: “At the time Cajul’s property was destroyed by fire, his policy had not 
been ordered canceled, and his claim was provable against the estate of the insur- 
ance company. Hence the Federal Union Surety Company was liable.” 

In Insurance Commissioner v. People’s Fire Insurance Co., 68 N. H. 51, 44 A. 
82, the Supreme Court of New Hampshire went so far as to hold that the appoint- 
ment of a receiver in New Hampshire to wind up the affairs of the insolvent cor- 
poration did not have the effect of cancelling the outstanding policies. The court 
said that the objection that, in that view of the rights of the policyholders, no dis- 
tribution of the assets could be made until all of the policies had expired, did not 
seem to be important, because the receiver might terminate all policies by giving 
notice, as provided in the policy contract. That decision, however, is not in ac- 
cord with the majority of the decisions cn the subject, or the rule generally 
recognized. 

[4] The doctrine controlling the present case is that a decree of a state court in 
an insolvency proceeding cannot discharge or affect an obligation which the in- 
solvent owes to a nonresident creditor who has not voluntarily become a party to 
the proceeding. Ogden v. Saunders, 12 Wheat. 213, 6 L. Ed. 606: Gilman v. Lock- 
wood, 4 Wall. (71 U. S.) 409, 18 L. Ed. 432: Crapo v. Kelly, 16 Wall. (83 U. S.) 
610, 21 L. Ed. 430: Denny v. Bennett, 128 U. S. 497, 9 S. Ct. 134, 32 L. Ed. 494: 14 
R. C. L. 635, § 9; 23 R. C. L. 140, § 149: Murray v. Roberts, 150 Mass. 353, 23 N. 
E. 208, 6 L. R. A. 346, and note in 15 Am. St. Rep. 212. It will not do to say that 
there was no obligation due by the Marquette National Fire Insurance Company to 
the Federico Company under the insurance policy at the time when the liquidator 
was appointed by the Illinois court. The insurance company was under obligation 
to protect the Federico Company, to the extent of $5,000,:against loss by fire, so 
long as the insurance company did not see fit to notify the Federico Company of 
an intention to cancel the policy and give the Federico Company the opportunity to 
obtain such protection elsewhere. That obligation was as well entitled to the pro- 
tection of the law as an unconditional obligation to pay a debt. It was not dis- 
charged by the insolvency of the insurance company, and could not be discharged 
by effect of the decree of the Illinois court, for want of extraterritorial jurisdiction 
on the part of the court. 

We do not find anything in conflict with this view in any of the decisions cited 
by counsel for the American Surety Company. For example, in Michel, Secretary 
of State, vy. Southern Insurance Company, 128 La. 562, 54 So. 1010, the Tyler Can- 
ning & Pickling Company, a policyholder domiciled in Texas, whose loss occurred 
aiter the secretary of state had had a receiver appointed to wind up the affairs of 
the insolvent insurance company in Louisiana, intervened in the insolvency proceed- 
ing in the Louisiana court, and, as the report of the decision shows, “prayed [for] 
judgment against the receiver.” If the policyholder, in that case, had proceeded 
against the insurance company in Texas, under a statute giving the Texas court 
jurisd over the insurance company doing business in Texas, and under a 
Statute requiring the insurance company to give a bond or to deposit securities to 
Protect the policyholders in Texas, the Texas court could and should, and undoubt- 
edly would have given judgment in favor of the policy holder. 

In \loren v. Ohio Valley Fire & Marine Insurance Company’s Receiver, decided 
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by the Court of Appeals of Kentucky, 224 Ky. 643, 6 S.W.(2d) 1091, and cited by 
appellant, the insurance company was declared insolvent and a receiver was ap- 
pointed at the instance of the insurance commissioner, under section 753 of Ken- 
tucky Statutes, which required the commissioner, in case of such proceedings, to 
notify immediately the general agents of the company, of its suspension, and re- 
quired the agents to immediately notify all persons for whom they had written 
policies of insurance. The penalty for a failure so to do was a fine not less than 
$30 or more than $100. The opinion leaves the inference that the notices were 
given to the policyholders. Moren, who was a general agent of the company, took 
up the policies in two counties, about 400 policies, at the request of the insurance 
commissioner, and paid to each policyholder the unearned premium, either in cash 
or in reinsurance. He paid out in that way $3,450.44, for which he claimed reim- 
bursement, and claimed a preference over other creditors. The receiver objected 
to allowing the commissions which Moren had earned on the new policies, amount- 
ing to $896.10, and objected to recognizing Moren’s claim as a preferred claim. 
The circuit court allowed Moren’s claim in full, but refused to adjudge it a pre- 
ference claim; and the judgment was affirmed by the Court of Appeals of Ken- 
tucky. The decision is not appropriate here. 

In Doane v. Millville Mutual Marine & Fire Insurance Company, 43 N. J. 
Eq. 522, 11 A. 739, 743, decided by the Court of Chancery of New Jersey, it was 
held that a policyholder whose loss had occurred after the appointment of a re- 
ceiver for the insolvent company was not entitled to share in the distribution of 
the assets; but the important fact was that he had notice of the appointment of 
the receiver and had ample opportunity to obtain other insurance. The court 
said: ? 

“He had it in his power to provide against the contingency which involved 
him in the loss he sustained, and which he now seeks to recover of this company. 
He could have secured other insurance, and, by the insolvency of this company, 
was warned so to do if he expected relief from such disaster. Mayer v. Attorney 
General, 32 N. J. Eq. 815; Dean’s Appeal, 98 Pa. 101; Com. v. Insurance Co., 119 
Mass. 45.” 

In Re Equitable Reserve Fund Life Association, 131 N. Y. 354, 30 N. E. 114, 
where the company was dissolved at the suit of the Attorney General, the only 
question presented was whether death claims should be paid entirely out of the 
death fund or might share in what was called the reserve fund. It was in that 
connection that the Court of Appeals of New York said that the holders of death 
claims should have their claims established as of the date of the commencement of 
the proceedings by the Attorney General. 

People ex rel. Attorney General v. Life and Reserve Association of Buffalo, 
150 N. Y. 94, 45 N. E. 8, was like the case of the Equitable Reserve Fund Life 
Association. 

In People v. Commercial Alliance Life Insurance Company, 154 N. Y. 95, 47 
N. E. 968, being a proceeding by the Attorney General to have the insurance com- 
pany adjudged insolvent and to have its assets distributed, a policyholder named 
Miller died five days after the judgment was rendered dissolving the corporation, 
and the guardian for the beneficiaries under two life insurance policies claimed 
the amount of the policies. The referee refused to allow the claim, maintaining 
that the rights of the creditors were fixed at the date of the commencement of the 
suit by the Attorney General to dissolve the corporation. The Court of Appeals 
of New York affirmed the ruling. It was not denied that the court that dissolved 
the corporation had jurisdiction over Miller, or that he had notice of the involving 
proceedings. 

In Commonwealth ex rel. Kirkpatrick, Attorney General, v. American Life 
Insurance Company, 29 A. 660, 663, by the Supreme Court of Pennsylvania, it was 
held that the insolvency and consequent dissolution of the corporation was a 
breach of the policy contract. Hence it was said: 

“The claim in all these cases, as is shown in the case first above quoted, is in 
the nature of damages for a breach of contract, and this breach occurs at the date 
of the decree of dissolution. The right of action for the damages suffered accrues 
at that date, and the damages in each case are the net value of each policy at that 
time.” 


In Fogg v. Supreme Lodge of United Order of Golden Lion, 159 Mass. 9, 33 
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N. E. 692, the Order of the Golden Lion was a mutual benefit insurance corpora- 
tion, of which all of the money derived from assessments were divided into two 
funds, one called a “relief fund,” for the exclusive payment of matured endow- 
ment certificates, wa the other called a “benefit fund,” to be applied exclusively 
to the payment of disability benefits. A receiver was appointed to wind up the 
affairs of the company. It was held that, although the method of doing business 
might have been illegal and ultra vires, the certificate holders could not recover 
the assessments and initiation fees paid by them, as for money had and received, 
but, in the distribution of the assets, each certificate holder should receive from the 
fund derived from the assessments dividends in proportion to the amount paid by 
him into the fund. And it was held that the date of filing of the bill in equity 
was to be taken as the date which, as a general rule, fixed the rights of the par- 
ties. The decision is not appropriate here. 


Burdon v. Massachusetts Safety Fund Association, 147 Mass. 360, 17 N. E. 
874, was a suit by the receiver of an insolvent corporation to set aside certain at- 
tachments of the property of the corporation and to declare that no lien resulted 
therefrom. The court dissolved the attachments and held that the claimants of 
death losses should take nothing from the so-called safety fund, and that the date 
of the filing of the bill for dissolution of the corporation should be taken as the 


date on which the certificate holders should have their claims fixed. That case 
is not in point. 


Todd v. German-American Insurance Company of New York, 2 Ga. App. 789, 
59 S. E. 94, by the Court of Appeals, was a suit on a fire insurance policy which 
had been issued by the German-American Insurance Company after the Traders’ 
Insurance Company had became bankrupt. The agent for the Traders’ Insurance 
Company was duly notified of the bankruptcy and rewrote the insurance for Todd 
in the German-American Insurance Company. The city court of Macon rendered 
a judgment of nonsuit against Todd, on the ground, as we understand, that the 
insurance agent was not authorized to write the policy in the German-American 
Company, but the judgment was reversed by the Court of Appeals. The decision 
is not at all appropriate here. 

In Fuller vy. Wright, Insurance Commissioner, 147 Ga. 70, 92 S. S73, 1. Re: 
A. 1917E, 1139, the insured suffered a total disability before the quid ation pro- 
ceedings were brought against the insurance company by the insurance commis- 
sioner, and the insured remained disabled continuously for more than a year after 
the order of liquidation was rendered, and then she died. It was held that the 
beneficiary of the life insurance policy was not entitled to share in the distribution 


of the assets of the insolvent company. There was no issue as to notice or juris- 
diction. 


Lucas v. Pittsburgh Life & Trust Company, 137 Va. 255, 119 S. E. 109, by the 
Supreme Court of Appeals of Virginia, was a suit against the receiver of the 
Pittsburgh Life & Trust Company, and against the Metropolitan Life Insurance 
Company, on a policy issued by the Pittsburgh Life & Trust Company, a Phil- 


adelphia corporation, authorized to do business in Virginia. The Pittsburgh cor- 
poration was decreed to be insolvent and was placed in the hands of a receiver by 
a Pennsylvania court. The receiver entered into a contract with the Metropolitan 
Life Insurance Company, with the approval of the Pennsylvania court, by which 
agreement the Metropolitan Company agreed to assume the obligations of the 
Pittsburgh Company to its policyholders, provided the policyholders would con- 
sent thereto and perform certain obligations contained in the agreement. A 


tice of this proposal was sent to each policyholder, including the insured, 
but | 


no- 


f Lucas, 
ie failed to accept the offer of the Metropolitan Company, and for that reason 


it was held that the latter company was not liable. But the decree was modified 
by the Supreme Court of Appeals of Virginia so as to allow the plaintiff a rea- 
sonal le time in which to amend her bill by alleging that the Metropolitan Company 
had withdraw n the deposit which the Pittsburgh Life & Trust Company had made 
with the state treasurer. As to the Pittsburgh Company, the bill of the beneficiary 
under the policy was dismissed; but it must be borne in mind that the insured 
had been notified of the insolvency proceedings and had had an opportunity to 
transfer the insurance to the Metropolitan Company, which he had failed to do. 
Lucas was killed in action at Argonne Forest, in France, after the receiver was. 
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appointed for the Pittsburgh Company. His mother was the beneficiary named 
in the policy. 

State ex rel. Gibson v. American Bonding Company, 206 Iowa, 988, 221 N. 
\W. 585, by the Supreme Court of Iowa, was not a suit to recover a loss under a 
policy of insurance, but a suit to recover the unearned part of the premium. The 
only question in the case was whether the policyholder was entitled to have his 
claim for the unearned premium paid out of securities deposited by the company 
with the state insurance commissioner for the protection of policyholders. The 
court ruled that the policyholder was entitled to payment out of the securities, 
even though he was claiming only an unearned premium and not a loss under the 
policy. 

In Johnson y. Button, Insurance Commissioner, 120 Va. 339, 91 S. E. 151, the 
American Union Fire Insurance Company, a Pennsylvania corporation, having 
complied with the statute of Virginia by depositing $25,000 of securities with the 
state treasurer, was licensed to do business in Virginia. The company — 
Sol. Miller general agent in Virginia. The company was placed in the hands of 
a receiver in Pennsylvania, and the state insurance commissioner was ordered to 
dissolve the corporation and liquidate its affairs. Button, in his capacity as com- 
missioner of insurance, brought proceedings in Virginia to take possession of the 
assets of the corporation in that state and to distribute the proceeds among those 
ascertained to be entitled thereto. Miller was instructed by the general receiver to 
discontinue writing insurance for the company, and was advised that all of the 
policies should be canceled. He canceled all of the policies written by him and 
returned the unearned part of the premiums to the policyholders. Thereafter he 
claimed reimbursement from the general receiver and the letter claimed that 
Miller should deduct his commissions on the unearned part of the premiums on the 
policies which were canceled. The only question in the case was whether Miller 
should deduct that part of his commissions, and the court decided in his favor. 
The decision is not at all appropriate to the present case. 

An interesting review of the decisions on this subject is to be found in the 
note to the Georgia case of Fuller v. Wright, Insurance Commissioner (147 Ga. 
70, 92 S. E. 873), reported in L. R. A. 1917E, 1139, cited by counsel for appellant; 
but we do not find anything there that is not in accord with our opinion in the 
present case. 

{5] Appellant’s alternative complaint of the amount of the attorney’s fee 
which appellant has been condemned to pay is well founded. The judge allowed 
25 per cent. on the amount of the judgment, which amount, with legal interest and 
the 12 per cent. statutory penalty allowed, is about $3,500. The statute on the suh- 
ject (section 3 of Act No. 168 of 1908) allows 12 per cent. damages and a “rea- 
sonable attorney’s fee.” In Whiteside v. Lafayette Fire Insurance Company, 143 
La. 675, 79 So. 217, where the judgment was for $4,000, plus legal interest and 
$480 statutory damages, a fee of $400 was allowed. In Pouns v. Citizens’ Fire In- 
surance Company, 144 La. 497, 80 So. 672, where the amount of the judgment was 
$2,449.23, plus the 12 per cent. damages, the attorney’s fee was fixed at $250. And, 
in Davis v. National Fire Insurance Company, 169 La. 63, 124 So. 147, an attor- 
ney’s fee of $70 was allowed on a judgment for $500 plus legal interest and 12 
per cent. damages, and a fee of only $50 was allowed on a judgment for $300 plus 
legal interest and 12 per cent. damages. Accordingly the fee allowed in this case 
should be 10 per cent. on the total amount of the judgment. 

The judgment is amended by reducing the attorney’s fee from 25 per cent. to 
10 per cent., and, as amended, the judgment is affirmed. The appellant is to pay 
the costs incurred in the civil district court, and the appellee the costs of appeal 


BELL, Inc., v. SECURITY INS. CO. OF NEW HAVEN, CONN. No. 916 
Court of Appeal of Louisiana. First Circuit. Feb. 8, 1932. 
139 Southern Reporter 524. 
NSURANCE 
Provision in standard fire policy that policy should be void if notice of sale 
by virtue of mortgage or trust deed was given /ield inoperative (Act No. 105 ot 
1898, § 22, as amended by Act No. 255 of 1914). 





Fire | Bell Inc. v. Security Ins. Co. of New Haven, Conn. 1015 


Such provision is inoperative, because it refers to extrajudicial en- 

forcement of mortgage, which is unknown to Louisiana law. 

(For other cases, see Insurance, Dic. Dig. § 328[14].) 
2. INSURANCE. | 

Execution, seizure, and advertisement of sale /ield not commencement of 
“foreclosure proceedings” by virtue of mortgage or trust deed, within fire policy 
inaking policy in such case void (Act No. 105 of 1898, § 22, as amended by Act 

“Foreclosure proceedings” are defined as chancery proceedings by 

which mortgagor’s right to redeem is barred. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 
3. INSURANCE. 

Penalties in civil actions are not favored and should not be imposed except 
‘n cases that are free from doubt (Act No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 602.) 
4. INSURANCE. | ; 7 

Whether execution, seizure, and advertisement of sale was commencement 
of “foreclosure proceedings” so as to render fire insurance policy void held 
not so free from doubt as to entitle insured to penalty for insurer’s failure to 
pay loss (Act No. 168 of 1908; Act No. 105 of 1898, § 22, as amended by Act No. 
255 of 1914). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, Parish 1 Allen; Thos. F. Porter, Judge. 

Action by Isaac Bell, Incorporated, against the Security Insurance Company 
of New Haven Connecticut. From judgment for plaintiff, defendant appeals. 

Affirmed. ; 

Hawthorn, Stafford & Pitts, of Alexandria, for appellant. 

Modisette & Adams, of Jennings, for appellee. 

Exuiort, J. 


Isaac Bell, Inc., bought from People’s Lumber Company, Inc., during the 


month of February, 1930, building material in amount $812.94, which the pur- 
chaser used in the construction of a store building. 


An account duly sworn to by People’s Lumber Company, Inc., wis made out 
and recorded in the mortgage records of the parish of Allen, the registry oper- 


ating as a privilege on the building so constructed and acre of ground on which 
it was situated. 


After this registry had been made, Isaac Bell, Inc., secured insurance on the 
building in the Security Insurance Company of New Haven Connecticut for 
$1,000. 

On or about July 12, 1930, the building was destroyed by fire, upon which 
Isaac Bell, Inc., brought suit against the insurance company to compel it to pay 
the policy and the penalty provided for by Act No. 168 of 1908. 

Security Insurance Company resisted payment, alleging that the policy was 
null and void and of no effect before and at the time of the fire because of a 
stipulation in the policy which reads: “Or if with the knowledge of the insured, 
foreclosure proceedings be commenced, or notice given of sale of any property 
covered by this policy by virtue of any mortgage or trust deed.” 

_ Further answering, it avers that People’s Lumber Company, Inc., brought 
suit against Isaac Bell, Inc., obtained judgment against it on said account, with 
recognition of its privilege on the building, caused a writ of fieri facias to issue 
on the judgment, under which the sheriff seized the building, served notice of 
seizure on Isaac Bell, Inc., and advertised the property for sale. The building 
was then destroyed by fire. That said service of notice and advertisement was 
known to Isaac Bell, Inc., and was the commencement of foreclosure proceed- 
ings within the meaning of the policy, with the result that the policy was thereby 
forfeited and rendered null and void. 

There was judgment in favor of the plaintiff as prayed for, except for the 
Penalty, which was refused. The defendant has appealed. 

plaintiff filed an answer to the appeal in which it prays that the penalty 
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ee in the lower court be allowed and that the judgment be otherwise affirm- 
ed. 

The policy is in the New York standard form of fire insurance policy, as 
prescribed by Act No. 105 of 1898, § 22 (amended by Act No. 255 of 1914). The 
policy purports to have been issued at the domicile of the company at New 
I{aven, Conn., but it is provided that it shall not be valid unless countersigned 
by its authorized manager or agent at Kinder, La. It was evidently not drawn 
up for the purpose of this particular insurance. 

The judge a quo held that the term “foreclosure proceedings” used in the 
policy is a common-law term, with a common-law meaning, and that the execu- 
tion, seizure, and service made and advertisement, although known to Isaac 
Bell, Inc., was not “foreclosure proceedings” within the meaning of the policy. 

The language used is undoubtedly a common-law term, and is intended to 
have the meaning which it had at the company’s domicile in the state of Con- 
necticut. 

The language used and the policy is the same that the Supreme Court acted 
on in the case Stenzel v. Pennsylvania Fire Insurance Co., 110 La. 1019, 35 So. 
271, 98 Am. St. Rep. 481. In that case the defense was as is in the present; 
that nothing was due, because at the time of the fire the policy had become 
void as the result of the accomplishment of certain conditions expressed in it, 
which the court quoted from the policy as follows: 

“This entire policy shall be void * * * if, with the knowledge of the insured, 
foreclosure proceedings be commenced or notice given of sale of any property 
covered by this policy by virtue of any mortgage or trust deed.” 

[1,2] The Supreme Court, in the case mentioned, quoted further policy 
stipulations, but only that part mentioned is pertinent to the present case. The 
Supreme Court, in the course of the opinion referring to the term “foreclosure 
proceedings,” says: 


“This clause must be read in the light of the fact that in some states, and 
notably in Pennsylvania, the home of the defendant company, there is such a 
thing as enforcing a mortgage extrajudicially, by simply giving notice of sale, 
and that the policy in which this clause is found is what is known as a ‘Standard 
Policy’; that is to say, not a document drawn up specially to evidence this par- 
ticular contract of insurance, but a printed form used for all the insurance 
written by the defendant—in fact, imposed upon the defendant by a statute of 
the state of its domicile. [Citing authorities.] Bearing, then, in mind that in 
a number of states, and notably in the home state of defendant, mortgages may 
be enforced in two ways—by foreclosure proceedings, and by an extrajudicial 
giving of notice of sale—we readily see what is meant by the stipulation, ‘if 
foreclosure proceedings be commenced or notice given of the sale of any prop- 
erty covered by this policy by virtue of any mortgage or trust deed.’ The scope 
and meaning of the stipulation is then, in reality, this: That the policy shall 
he void if the insured confers upon the mortgagee the right to enforce the mort- 
gage extrajudicially, by merely giving notice of sale, and such mortgagee pro- 
ceeds to enforce the mortgage in that manner. Evidently the condition is one 
which can, in the nature of things, have no operation in this state, where such 
a mode of enforcing mortgages is unknown; and, as a consequence, in this state 
the clause stands in the policy as mere harmless surplusage. 

“The remaining question, in connection with this first defense, is whether 
at the time of the fire foreclosure proceedings had been commenced, within the 
meaning of the clause, ‘the policy shall be void if foreclosure proceedings are 
commenced.’ Strictly speaking, there is in this state no such thing as a fore- 
closure proceeding. Here, however, as elsewhere, mortgages have to be enforced, 
and this clause evidently has application to whatever proceedings may be appro- 
priate for the enforcement of mortgages. 

“But this in Louisiana means judicial proceedings, since here mortgages are 
not enforced extrajudicially,” ete. 

There is no real difference between the defense in the present case and the 
defense in the case cited; consequently it is a governing authority unless over- 
ruled by Jones & Pickett, Ltd., v. Michigan Fire & Marine Ins. Co., 132 La. 848, 
61 So. 846. 

After close consideration, we conclude that the case last mentioned, althougl: 
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on first sight apparently contrary thereto, is in fact based on a different de- 
fense, and is therefore not in conflict with the Stenzel Case. 

The district judge says “foreclosure proceedings” strictly speaking, are chan- 
cery proceedings by which the mortgagor’s right to redemption of the property 
is barred or closed forever and are unknown in our jurisprudence, citing Stenzel 
y. Pennsylvania Fire Ins. Co., 110 La. 1019, 35 So. 271, 98 Am. St. Rep. 481. 

He further says: “In this state judicial mortgages are not foreclosed. Exe- 
cution issues under and by virtue of the judgment and not under the judicial 
mortgage which comes into being when the judgment is recorded.” 

The statement of the lower court seems to be incontestibly correct. In 
Bouvier’s Law Dictionary, the word foreclosure is defined to be: “A proceed- 
ing in chancery by which the mortgagor’s right of redemption of the mortgaged 
premises is barred or foreclosed forever. This takes place when the mortgagor 
has forfeited his estate by nonpayment of the money due on the mortgage at 
the time appointed, but still retains the equity of redemption. In such case, 
the mortgagee may file a bill calling on the mortgagor in a court of equity to 
redeem the estate. presently, or in default thereof to be forever closed or barred 
from any rights of redemption.” 

Blackstone, speaking of a foreclosure, says, referring to process in equity: 

“But on the other hand a mortgagee may either compel the sale of the 
estate in order to get the whole of his money immediately or else call upon the 
mortgagor to redeem his estate presently or in default thereof to be forever 
foreclosed from redeeming the same; that is to lose his equity of redemption 
without possibility of recall.’ Blackstone’s Commentaries, Book 2, Subject, 
Things, chapter 10, p. 

In Kent’s Commentaries, that author says, on the subject of foreclosure: 

“Of strict foreclosure—The equity of redemption which exists in the mort- 
gagor after default in payment, may be barred or foreclosed if the mortgagor 
continues in default after due notice to:'redeem. The ancient practice was by 
bill in chancery to procure a decree for a strict foreclosure of the right to re- 
deem, by which is meant, the lands became the absolute property of the mort- 
gagee. This is the English practice to this day; though sometimes the mort- 
gagee will pray for and obtain a decree for a sale of the mortgaged premises 
under the direction of an officer of the court, and the proceeds of the sale will 
in that case be applied toward the discharge of the encumbrances according to 
priority. The latter practice is evidently the most beneficial to the mortgagor, 
as well the most reasonable and accurate disposition of the pledge. It prevails 
m New York,” etc. Kent’s Commentaries, Vol. 4, Subject, Real Property (4th 
Ed.) p. 180, § 181. Several states are referred to by the author; we mention 
—_ York, because the policy in question is in form the standard New York 
policy. 


From Ruling Case Law, Vol. 19, Subject, Mortgages, p. 517, § 316, we ex- 
cerpt as follows: 

“The phrase, foreclosure of a mortgage and equity of redemption, were im- 
rorted here from England along with the body of the Common Law and are 
yet in constant use, but it must be always remembered, in order to avoid being 
mislead, that they have acquired a totally different meaning here from that they 
criginally bore.” 

The ordinary mode of procedure in the foreclosure of a common-law mort- 
gage at the present time is set out at length in Williams on Real Property, 
chapter 2, Subject, Of a Mortgage of Land, pp. 613 et seq. a 

According to this last-mentioned author, the foreclosure of a common-law 
mortgage or trust deed is not accomplished by an execution or seizure, but is 
a procedure whereby a mortgagor is called on and given a reasonable time in 
which to pay the debt, and, if he does not, the mortgagee becomes the absolute 


owner of the property, and the right and title of the mortgagor thereto is cut 
of and barred forever. 


_ Defendant argues that the execution of a judgment, service of a notice of 
seizure, and advertisement, is, in effect, a commencement of foreclosure pro- 


ceedings within the sense and meaning of the present policy, and constitutes 


a forfeiture of the same. But the common-law authorities do not bear out the 
contention. 
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In Ruling Case Law Vol. 14, Subject, Insurance, § 306, p. 1128, the author 
has this to say on that subject: 

“As clause for a forfeiture of the policy in foreclosure proceedings under 
a mortgage or deed of trust, will not effect a forfeiture on foreclosure of a 
mechanic’s lien or a judgment lien or a vendor’s lien.” 

Corpus Juris, Vol. 26, p. 239, § 299, contains similar language. 

Burton-Lingo Co. v. S. E. Patton, 15 N. M. 304, 107 P. 679, 27 L. R. A. (N. 
S.) 420, seems to have been based on a policy like the standard New York form 
sued on. In that case, judgment had been rendered against the debtor ordering 
the enforcement of a lien and privilege against the property insured, and execu- 
tion had issued on the judgment as in the present case. 

The court held that the execution of a judgment, enforcing a lien and 
privilege, was not a foreclosure proceeding such as the policy provided for, and 
did not forfeit the policy. 

From Vance on Insurance, Hornbook Series, chapter XIII, subject, the 
Standard Fire Policy—Foreclosure Proceedings, § 167, p. 467, we excerpt as 
follows: 

“It is held by the courts that such proceedings are deemed to commence, 
with the first legal step taken to bring about foreclosure, such as the service of 
the petition to foreclose upon the insured.” This language indicates that the 
foreclosure of a common-law mortgage is accomplished by a suit to foreclose 
as stated in Blackstone, Kent, and Williams, and not by the execution of a 
judgment. 

The defendant’s brief concedes that such is the rule in insurance cases. We 
copy from defendant’s brief: “Therefore in cases which have arisen in the 
Common Law states in insurance cases, the decisions have been to the effect 
that a proceeding to enforce a judgment is not a foreclosure proceeding, and 
does not invalidate the policy; all of which is technically good law in the com- 
mon law states, but is entirely inapplicable under the plain provision of our 
statute, where a judgment is as much a mortgage as is a conventional mortgage. 

“The term mortgage,-as used in the policy, certainly cannot be restricted 
to any one kind of mortgage; it includes all kinds of mortgages,” etc. 

We differ with the defendant about the matter. Our conclusion is that the 
execution, seizure, and advertisement relied on by the defendant was not the 
commencement of foreclosure proceedings such as the policy has in mind. 

In Jones & Pickett, Ltd., v. Michigan Fire & Marine Ins Co., 132 La. 847, 
61 So. 846, the suit was on the same kind and form of policy sued on in the 
present case. The policy in that case contained a stipulation, not urged by the 
defendant in the present case to the effect, “If the hazard be increased by any 
means within the control or knowledge of the insured”; but then follows the 
same stipulation urged by the defendant. 

The court says,.in the course of the opinion, “The evidence is that the 
property insured was seized under foreclosure proceedings.” It is said in an- 
cther place: 

“The only question of law at issue is whether or not the defendant is liable 
under its policy in case of loss after foreclosure proceedings were commenced 
with the knowledge of the insured.” 

In the Jones & Pickett Case, the policy was held to have been forfeited, but 
our conclusion is that the decision is founded on the defense that the “hazard 
be increased by any means within the control or knowledge of the insured,” 
rather than upon the defense urged in the present case. A Louisiana mortgage 
can be foreclosed by seizure and sale in executory process. 

In the case of Perrin v. Stuyvesant Insurance Co., 140 La. 812, 74 So. 110, 
111, the court, referring to the ground on which the opinion in the Jones & 
Pickett Case was based, said: 

“* * * The ground was that foreclosure proceedings had been instituted 
against the property since the issuance of the policy; and this was held fatal, 
although the foreclosure proceedings had been discontinued before the fire,” etc. 

Defendant’s brief states that the law, making the New York standard form 
of fire insurance policy the legal form in this state was adopted after the deci- 
sion in Stenzel v. Pennsylvania Fire Ins. Co., 110 La. 1019, 35 So. 271, 98 Am 
St. Rep. 481; but that is a mistake. Act No. 105 of 1898 was previous thereto 
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The defendant takes the position that the standard New York policy having 
been adopted by our law as the form of policy to be used in this state, and that 
as our Civil Code makes no difference between the different kinds of mortgages, 
whether conventional or legal or judicial, that therefore it is not correct to 
hold that the mortgage stated in the policy sued on does not stand for a mort- 
gage such as we understand by the term in this state. 

The policy sued on in the present case contains the condition which the 
court held had been broken in the Jones & Pickett Case, to wit: “* * * if the 
hazard be increased by any means within the control or knowledge of the in- 
sured * * * or if, with the knowledge of the insured, foreclosure proceedings be 
commenced,” etc. 

We agree with the defendant that the plaintiff had knowledge of the seizure, 
notice of the same, and of the advertisement of the property for sale, and that 
such knowledge served to increase the hazard; but the seizure was a forcible 
taking, not under plaintiff’s control. 

sut these proceedings are not available as a defense in this case because 
iot done in the foreclosure of “any mortgage or trust deed” such as the policy 
contemplates; consequently the same does not nullify the policy. 

Upon the issues tried, we have come to the conclusion that the judgment 
enforcing the policy is correct and should,be affirmed. 

{[3, 4] The plaintiff prays that the penalty of 12 per cent. provided for by 
Act No. 168 of 1908 be imposed. 

The plaintiff cites us to the Whiteside v. Lafayette Fire Ins. Co., 143 La. 
675, 79 So. 217. We think that the reasoning in Moteleone v. Seaboard Fire & 
Marine Ins. Co., 126 La. 807, 52 So. 1032, and Massachusetts Protective Ass’n 
v. Ferguson, 168 La. 271, 121 So. 863, 866, should prevail. In the case last men- 
tioned, the court said: 

“Penalties in cival actions are not favored by the courts, and should not be 
imposed except in cases that are clear and free from doubt.” 

It cannot be said that plaintiff's contention in this case is wholly unfounded. 
And it is our conviction that the law only intends the imposition of a penalty 
where the case is clear and free from doubt. The defendant is not to be blamed 
for resisting the demand of the plaintiff in the present suit. 

Judgment affirmed. Defendant and appellant to pay the cost in both courts. 


HANNUNIEMI v. CARRUTH et al. 
Supreme Judicial Court of Massachusetts. Worcester. Jan. 28, 1932. 
179 Northeastern Reporter 597. 
3. INSURANCE. 

Written notice on July 5 of fire occurring on May 25, though insured knew 
f fire following day, held not given “forthwith”; hence failure to give notice of 
statutory sworn statement forthwith was not excused (G. L. c. 175, § 102). 

(For other cases, see Insurance, Dec. Dig. § 539[4].) 

4. INSURANCE. 

In action on fire policy, burden rested on insured to prove compliance with 
conditions of policy or statute, or waiver by insurer (G. L. c. 175, § 102). 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

5. INSURANCE. 

Generally, it cannot be, as matter of law, ruled that insured sustained burden 
of proof in action on fire policy, especially when proof rests on oral testimony 
and inferences from circumstances (G. L. c. 175, § 102). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

6. INSURANCE. 


Whether there was waiver of requirement for notice of fire commonly fact 
question (G. L. c. 175, § 102). 


(1 


r other cases, see Insurance, Dec. Dig. § 668[15].) 

ptions from Superior Court, Worcester County; F. T. Hammond, Judge. 
«tion by John Hannuniemi against David V. Carruth and others. The action 
Was © scontinued against one of defendants not named, and there was a general 
findir r the other defendants, and plaintiff brings exceptions. 
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Exceptions overruled. 

H. R. Sher, of Worcester, for plaintiff. 

B. A. Brickley and H. W. Cole, both of Boston, for defendants. 

Rucec, C. J. 

[1] His action of contract was commenced against the first named defendant, 
an insurance agent, and two insurance companies. The action was discontinued 
against one insurance company and is prosecuted against the other two defend- 
ants, who hereafter will be termed respectively the agent and the company. The 
trial judge found that a policy of fire insurance on certain personal property 
was executed in the name of the plaintiff and went into effect and was paid for on 
May 23, 1929. It must be assumed for the purposes of this decision that that 
finding was warranted because that question is not raised on this record. There 
was evidence tending to show that the insured property of the plaintiff was dam- 
aged by fire two days later on May 25, 1929; that on the following day the 
plaintiff went to the office of the agent and orally notified him of the fire and 
thereupon the plaintiff retained an attorney at law to handle the’ matter for him 
The trial judge found that the only written notice of the fire given to the com- 
pany by the plaintiff was by letter sent on July 5, 1929, and that in the circum- 
stances of this case due diligence was not used to send such notice with reason- 
able promptness and that there was nothing to excuse the plaintiff for failure to 
send the notice before July 5, 1929; that there was no waiver by the company 
of the giving of this notice; that the sworn statement required by the standard 
form of policy to be forthwith rendered to the company (“getting forth the value 
of the property insured, the interest of the insured therein, all other insurance 
thereon in detail, the purposes for which, and the persons by whom, the building 
insured, or containing the property insured, was used and the time at which and 
manner in which the fire originated so far as known to the insured”) was not 
rendered until January 5, 1930; that there “were no circumstances excusing the 
delay and no waiver by the Company of the above requirements”; and, finally, 
that he was unable to find that the company placed its refusal to pay on any 
other grounds than the plaintiff's failure to comply with the terms of the policy. 
There was a general finding for the defendants. 

[2] These findings, resting in large part upon the oral testimony of witnesses, 
must be accepted as final, if there is any evidence to support them. Moss vy. Old 
Colony Trust Co., 246 Mass. 139, 143, 140 N. E. 803. 


The plaintiff has not argued his requests for rulings so far as refused. In 
his brief, he states the issue to be whether the plaintiff gave notice to the defend- 
ant company forthwith, as provided in G. L. c. 175, § 102. 


[3] The terms of the policy of insurance required the plaintiff to render to 
the company forthwith after the fire the sworn statement above described. He 
could be excused from proving compliance with that requirement only in the 
event that he had “after such loss, forthwith in writing notified the company, 
at its home office or at the office of the agency issuing the policy, of the fire, 
and the location thereof, * * *” with further provisions not here materia! 
G. L. c. 175, § 102. The finding of the judge is categcrical that such notice in 
writing was not given until July 5, 1929. The fire occurred on May 25, 1929, and 
the plaintiff knew of it at least on the following day. No discussion is required 
to demonstrate that in these circumstances the notice was not given forthwith. 
Boruszweski v. Middlesex Mutual Assurance Co., 186 Mass. 589, 590, 72 N. E. 
250: Everson v. General Accident Fire & Life Assurance Corp., 202 Mass. 169, 
174, 88 N. E. 658; Wilcox v. Massachusetts Protective Association, Inc., 266 
Mass. 230, 165 N. E. 429; Goldberg v. Lynn Manufacturers’ & Merchants’ Mutual 
Fire Ins. Co. (Mass.) 177 N. E. 83. 


[4-6] The burden of proof rested upon the plaintiff to prove compliance with 
the conditions of the policy or of the statute, or waiver thereof by the defendant. 
It is rarely that it can be ruled as matter of law that the burden of proof has 
been sustained. This principle is of especial force when the attempt to sustain 
that burden rests upon oral testimony introduced by the party on whom that 
burden rests and upon inferences from circumstances. McDonough v. Metropolitan 
Life Ins. Co., 228 Mass. 450, 452, 453, 117 N. E. 836; Thomes v. Meyer Store, 
Inc., 268 Mass. 587, 589, 168 N. E. 178; Collis v. Walker, 272 Mass. 46, 48, 
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172 N. E. 228. Whether there was a waiver of the requirement for notice is 
commonly a question of fact. To treat it as a fact on this record was sufficiently 
favorable to the plaintiff. The case was tried on oral evidence. Every finding of 
fact was adverse to the plaintiff. It cannot be said that there was any error of 
law. The case is quite distinguishable from Greenough v. Phoenix Ins. Co., 206 
Mass. 247, 92 N. E. 447, 138 Am. St. Rep. 383; Epstein v. Northwestern National 
Ins. Co., 267 Mass. 571, 166 N. E. 749, and similar cases. 
Exceptions overruled. 


RANSOM v. POTOMAC INS. CO. OF DISTRICT OF COLUMBIA. No. 17273. 
Kansas City Court of Appeals. Missouri. Dec. 7, 1931. 
Rehearing Denied Jan. 11, 1932. 
45 Southwestern Reporter (2d) 95. 

7, INSURANCE. 

Breach of fire policy by executing chattel mortgage on all of insured property 
_would render policy void under terms thereof. 

Such breach would render policy void, where policy provides that it 
shall be void if subject of insurance be yersonal property and be or become 
incumbered by chattel mortgage. 


(For other cases, see Insurance, Dec. Dig. § 330[1].) 
8. INSURANCE. 

Chattel mortgage upon household goods only held not to render void fire 
policy covering household and personal effects and conditioned to be void upon 
incumbrance of “subject of insurance” by chattel mortgage. 

Such chattel mortgage covering only household goods, and not includ- 

ing large amount of “personal effects” covered by policy and destroyed 

by fire, did not render policy void, since, under rule of strict construction 

against insurer, words “subject of insurance,” being unqualified, meant 

whole subject of insurance and not merely part of property insured. 

(For other cases, see Insurance, Dec. Dig. § 330[5].) 

9. INSURANCE. 
Policy must be construed liberally in assured’s favor and against insurer. 
Provisions in policy, limiting or avoiding liability, must be construed 
most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

NSURANCE. 

Policy must be so construed, if possible, as not to defeat claim to indemnity. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Adair County; Paul Higbee, Judge. 
_ Action by_M. G. Ransom against the Potomac Insurance Company of District 
of oe From a judgment in favor of plaintiff, defendant appeals. 
Athrmed. 


a & Rieger, of Kirksville, and Stringfellow & Garvey, of St. Joseph, for 
appellant. 

\. D. Campbell, of Milan, and John Campbell, of Joplin, for respondent. 

30YER, C. 

This is an action on a fire insurance policy. The petition alleges that defend- 
ant issued plaintiff its policy of insurance by the terms of which. plaintiff was 
insured against loss by fire in the amount of $1,500 on household and personal 
effects; that the policy was effective for a period of one year from April 16, 
1930, and “that said policy is hereto attached and marked Plaintiff’s Exhibit A 
and made a part hereof”; that there was a total loss by fire of said household 
and personal effects November 2, 1930; that plaintiff was the owner thereof; 
that the property was of the value of over $1,500; that demand was made for 
payment in accordance with the terms and provisions of the policy, but that 
defendant refused to pay the sum due or any part thereof; that the refusal and 
delay on the part of defendant was without reason and vexatious, and demands 
judgment for the full amount of the policy with interest from the date of the 
fire, together with damages and attorneys’ fee. 

“he unverified answer admits that defendant issued to plaintiff its policy of 











1022 The Insurauce Law Journal, Vol. 78 [ May, 1932 


fire insurance, and denies each and every other allegation of the petition. The 
answer further set forth provisions of the policy showing that it was made and 
accepted subject to stipulations and conditions and that one of said conditiors 
referred to is the following: “This entire policy, unless otherwise provided }j 
agreement indorsed hereon or added hereto shall be void * * * if the subject 
of insurance be personal property and be or become incumbered by a chattel 
mortgage.” The answer further alleges that plaintiff executed to the Guaranty 
Finance Corporation a chattel mortgage on all of said insured property; that 
said mortgage was filed for record on August 15, 1930; and that when said mort- 
gage was so placed on the property the policy became void and defendant was 
released from liability thereon. There was no reply. 

_ By agreement a jury was waived and the cause tried before the court. No 
instructions were offered or given. The trial court found the issues for the 
plaintiff and awarded him the sum of $1,500 with 6 per cent. interest from 
November 2, 1930; found that the failure to pay was vexatious and allowed 10 
per cent. damages, and $250 as an attorneys’ fee. 

Defendant duly appealed and now urges that the stipulation and condition in 
the policy against incumbrance was broken by the plaintiff by the execution of 
the mortgage and that the policy was thereby avoided. This is the decisive point 
in the case and upon it arises the question for our determination. 

Evidence on behalf of plaintiff tended to show a total loss by fire of household 
and personal effects of the value of approximately $3,000. Shortly after the fire, 
plaintiff, at the request of the insurance adjuster, prepared an itemized list of 
various articles of household goods and cther personal effects which were de- 
stroyed and set opposite each item the value thereof, the total of which amounted 
to more than $2,400. The evidence shows there was other property in addition 
to the itemized list which was also destroyed. Plaintiff and other witnesses testified 
that the value of said property was the amount shown in the list and that after 
the fire the property was of no value. In addition to the household goods whic! 
were destroyed, there were numerous items of other personal effects such as 
books, toys, shoes, and clothing for men, women, and children of the proved 
value of over $400 which were also destroyed. The testimony shows that plaintiff 
owned the property and that he notified the agent of the company of the fire 
the next morning after it occurred. Shortly thereafter an adjuster appeared and 
requested a list of the property, and later there was a further request for other 
information concerning the invoices of the property. A proof of loss was fur- 
nished at the request of defendant, and on January 27, 1931, defendant denied 
liability on account of the execution of the mortgage alleged. 


On cross-examination plaintiff admitted signing a chattel mortgage, and over 
the objection of plaintiff, defendant offered evidence to show, and did show, the 
execution of a chattel mortgage by the plaintiff under date of August 15, 1930, 
and put in evidence the filing and record thereof. The chattel mortgage so shown 
was to secure the payment of $150 in installments to the Guaranty Finance Cor- 
poration. The property conveyed by said mortgage consisted of specifically de- 
scribed articles of household furniture, and the description concludes with these 
words: “Together with any other household goods that we may have, not men- 
tioned here.” The mortgage was signed by the insured and his wife. Persona! 
effects other than household goods were nor mentioned or described in the mort 
gage. The pertinent parts of the policy are set out in the record which shows 
coverage for loss or damage by fire to the amount of $1,500 on household and 
personal effects. It recites that the policy is made and accepted subject to stipula- 
tions and conditions, some of which are contained in the following numbered 
paragraphs: 

“11. This entire policy, unless otherwise provided by agreement indorsed hereor 
or added hereto, shall be void. * * * 

“18. If the subject of insurance be personal property and be or become in- 
cumbered by a chattel mortgage.” 

[1-3] The policy was not introduced in evidence, and respondent contends tha 
this court cannot know its provisions, and therefore there was no showing that 
the execution of the chattel mortgage would operate as a forfeiture; that th 
fling of the policy with the petition as an exhibit does not make it record prope 
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and it cannot be considered unless introduced in evidence; and that the legal 
effect of filing an unverified answer was to admit the execution of the policy as 
described in the petition and to render its introduction in evidence unnecessary. The 
answer was not verified. The effect of it was to admit the existence of the contract 
alleged. It was unnecessary to introduce the policy in evidence. Scott v. Union 
Liability Co. (Mo. App.) 194 S. W. 900; Johnson v. Sovereign Camp, Woodmen 
of the World, 119 Mo. App. 98, 95 S. W. 951. By the terms of the petition the 
policy was attached, marked an exhibit, and made a part thereof. This was not 
sufficient to render the policy available as a substantive aid in the statement of 
a cause of action, nor did the policy thereby become a part of the record proper. 
State ex rel. v. McQuillin, 256 Mo. loc. cit. 708, 165 S. W. 713, and cases cited. 
Legally, it is not before us for consideration and a breach of the condition which 
is said to have forfeited the policy does not appeal. 


[4-6] One of the incidental contentions of appellant is that the new matter 
contained in the answer was not denied by reply and that plaintiff thereby admitted 
the truth of the facts constituting the defense, and that defendant was entitled to a 
judgment on the pleadings, citing section 800, R. S. Mo. 1929; Bird yv. Rowell, 
180 Mo. App. 421, 167 S. W. 1172. This question was not presented to the trial 
court by motion for judgment on the pleadings or otherwise and was not passed 
upon by the trial court and is not here for review. The case was submitted and 
determined upon the evidence and “in the absence of a showing to the contrary, 
the trial court’s judgment is presumed to be correct.” Scott v. Union Liability 
Co. (Mo. App.) 194 S. W. 900, 901. The theory upon which the trial court found 
for the plaintiff is not expressly stated or shown in the record, but if the judg- 
ment was justified upon any legal theory under the pleadings and the proof, it 
should be afffrmed. Bubach v. Musick (Mo. App.) 256 S. W. 116. 

[7-10] If the policy be considered a part of the record and its provisions ad- 
mitted, as alleged in the answer, still there is another theory upon which the 
judgment could rest. The answer in alleging the terms of the policy against in- 
umbrance and the execution of a chattel mortgage “on all of said insured prop- 
erty” set forth a complete defense. The breach thus charged would render the 
policy void. Boley v. Insurance Co. (Mo. App.) 23 S.W.(2d) 1095, and cases 
‘ited. However, when we look at the evidence we find a state of facts materialiy 
different from that alleged in the answer. The answer charged that the plaintiff 
executed “a chattel mortgage on all of said insured property.” The policy, if 
considered, covers household and personal effects, and the evidence further shows 
that the chattel mortgage covered only household goods and did not include a 
large amount of “personal effects” covered by the policy and destroyed by fire. 
It is beyond controversy that the chattel mortgage did not cover all of the 
insured property. In the presence of such facts, does the chattel mortgage con- 
stitute a breach of the condition in the policy against incumbrance? We are of 
pinion and hold that under the facts of this case the chattel mortgage shown in 
evidence did not constitute a breach of the condition of the policy against in- 
‘umbrance and did not operate as a forfeiture of said policy for the following 
reasons. Attention must be centered upon the specific words constituting the con- 
lition of the policy which is alleged to have been broken by the insured. To 
repeat, it provides: “This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if the subject of insurance 
be personal property and be or become incumbered by a chattel mortgage.” What 
meaning is to be attributed to the foregoing? “The policy is to be construed 
liberally in favor of the assured and against the insurer. * * * The law does 
not tavor forfeitures, and contracts of insurance must be so construed, if possible, 
as not to defeat the claim to indemnity. The provisions in a policy, limiting or 
avoiding liability, must be construed most strongly against the insurer.” Kim- 
brough v. National Protective Insurance Ass’n (Mo. App.) 35 S.W.(2d) 654, 658, 
and cases cited. 

subject of insurance in the instant case is “household and_ personal 
effects.” Personal effects are as much a part of the subject of insurance as any 
other property covered by the policy. Personal effects other than household goods 
were not included in the chattel mortgage. The company in preparing its policy 
selected the words by which it sought protection against liability in case of in- 
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cumbrance. The words which it selected afford protection against liability if the 
subject of insurance be incumbered. The words “subject of insurance” are un- 
qualified and must be held to mean the whole subject of insurance and not merely 
a part of the property insured. In order to render the condition of the policy 
effective under the facts in this case, it would be necessary to supply something 
not expressed in the condition and cause it to read that the policy would be void 
“if the subject of insurance, or any part thereof, be or become incumbered by a 
chattel mortgage.” We are not at liberty to do this, but must interpret and apply 
the condition as written, in accordance with the rules heretofore announced. The 
company did not protect itself against liability in the event a part only of the 
subject of insurance be incumbered, and we cannot amplify or extend the meaning 
of the words used to have such significance to the disadvantage of the insured. 
A strict construction against the insurer end a liberal construction in favor of 
the insured compels the conclusion which we have stated above. 

So far as we are aware, the precise question with which we are dealing, and 
arising upon similar provisions in insurance policies, has not been presented to or 
determined by any appellate court of this state. However, the rule of decision in 
other states and the current of authority, well supported by reason, is to the 
effect that a chattel mortgage executed upon a part of the “subject of insurance” 
does not defeat coverage under a condition of the policy providing that it shall 
be void “if the subject of insurance be personal property and be or become in- 
cumbered by a chattel mortgage.” Western Co. v. Bronstein, 77 Colo. 408, 412, 
236 P. 1013, 1015; Merchants’ Ins. Co. v. Harris, 51 Colo. 95, 112, 116 P. 143; 
Born v. Home Ins. Co., 110 Iowa, 379, 383, 81 N. W. 676, 80 Am. St. Rep. 300; 
Fitzgibbons v. Ins. Co., 126 Iowa, 52, 55, 101 N. W. 454, 455, 70 L. R. A. 243; 
Phenix Ins. Co. v. Lorenz, 7 Ind. App. 266, 33 N. E. 444, 34 N. E. 495; Id. (Ind. 
App.) 29 N. E. 604; Bailey v. Homestead Fire Ins. Co., 16 Hun (N. Y.) 503; 
Sullivan v. Town Mutual Ins. Co., 20 Okl. 460, 94 P. 676, 681, 129 Am. St. Rep. 
761; Mecca Fire Ins. Co. v. Wilderspin (Tex. Civ. App.) 118 S. W. 1131, and 
cases cited; 26 C. J. page 185, § 226. 

It results that the judgment of the trial court was authorized and should be 
affirmed. The Commissioner so recommends. 

Campbell, C., not sitting. 

Per Curiam. 

The foregoing opinion of Boyer, C., is adopted as the opinion of the court. 

The judgment is affirmed. 

All concur. 


MARY GUEST & SON v. FARMERS’ MUT. FIRE INS. CO. No. 17150. 
Kansas @ity Court of Appeals. Missouri. Dec. 7, 1931. 
Rehearing Denied Jan. 11, 1932. 

45 Southwestern Reporter (2d) 115. 


1. INSURANCE. ee 
After loss had occurred, merely paying assessment on mutual fire policy for 
year preceding loss did not waive forfeiture caused by dilatory payment, as re- 
gards loss in following year. 
(For other cases, see Insurance,-Dec. Dig. § 392[6].) 
2. INSURANCE. : : ‘ ‘ 
Promise, if any, to insured after fire that payment of preceding year’s assess- 
ment would waive forfeiture caused by dilatory payment, without evidence of in- 
sured’s changing position, held not binding. : 
This is so, since no element of estoppel is involved, nor any consider- 
ation for the agreement or so-called waiver. 
(For other cases, see Insurance, Dec. Dig. § 387.) 
3. INSURANCE. : ; be . 
In suit on mutual fire policy, evidence raised fact issue respecting mailing ot 
assessment notices before loss occurred. 
(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from Circuit Court, Carroll County; Ralph Hughes, Judge. 
Action by Mary Guest & Son, a copartnership composed of Mary Guest and 
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William Guest, against the Farmers’ Mutual Fire Insurance Company, a corpora- 
tion, of Chariton County. From an adverse judgment defendant appeals. 

Reversed and remanded. 

Collet & Son, of Salisbury, for appellant. 

Lon R. Owen, of Brookfield, and S. J. Jones, of Carrollton, for respondents. 

BLAND, J. 

This is an action on a fire insurance policy. There was a verdict and judg- 
ment in favor of plaintiffs in the sum of $2,600.00 and defendant has appealed. 

The facts show that defendant is a farmers’ mutual fire insurance company, 
located at Mendon, Chariton County; that on the 7th day of July, 1927, defendant 
isstied a fire insurance policy in the ‘amount of $5,950.00, insuring plaintiff's prop- 
erty for a period of five years. Plaintiffs, on March 24th, 1929, suffered a loss 
by fire of part of the property insured. Defendant refused to settle for the loss 
on account of the failure of the plaintiffs to pay the annual assessment made upen 
the policy for the year 1928. 

The by-laws of the defendant, which were copied in the policy, provided that 
when an assessment was levied by the executive committee of defendant the secre- 
tary should send out notices to the policy holders for the amount due from each; 
that the policy holder should remit the amount due to the secretary within thirty 
days from the time of the giving of the notice and if payment should not be made 
within that time the insurance should be suspended and after sixty days from the 
date of such notice the policy should be absolutely void; that the notice of the as- 
sessment should be mailed to each member to his address as shown in his or her 
application and the notice, if so mailed, addressed and deposited in the post office, 
postage prepaid, should be sufficient notice to all persons concerned. 

There is no dispute as to the validity of the assessment. Defendant’s evi- 
dence tends to show that notice of the assessment was duly mailed on the 3rd day 
of January, 1929, and became due and payable on the 15th day of January of that 
year. Immediately after the assessment was thirty days past due defendant, ac- 
cording to its evidence, mailed out a second notice. Plaintiffs denied receiving the 
first notice but testified that they received the second one on the 9th day of March 
19279 

There is no dispute that the assessment was not paid prior to the fire but plain- 
tiff, William Guest, testified that, on March 26th, 1929, he called at the office of 
the defendant and there talked to the president and the secretary, who told him 
that the company would pay the loss; that he then gave them a check for the as- 
sessment, amounting to $23.80; that the secretary took the check and put it in the 
vault, came back and stated: “Now, men that check was just as good yesterday as 
today. It has always been in effect.” The president said, “No, why should we 
bother with it. Your policy was always all right, was always in effect.” 

The secretary denied that he or the president promised to pay the loss. He 
testified that plaintiff, William Guest, came to defendant’s office, stating his barn 
had been burned. The witness said that was unfortunate as Guest had not paid 
his assessment: that Guest admitted that he had received both notices but that he 
had neglected to pay the assessment; that Guest admitted that he had no insurance 
hut stated that he had come to see if the company “wouldn’t donate us something” ; 
that the witness said there would be no donation and that “you failed to pay your 
assessment and we owe you nothing”; that Guest stated he wanted insurance on 
the property that was left; that the witness told him that under the custom of the 
company the policy was cancelled for nonpayment of the assessment and if he 
wanted another policy he must pay what was owing and take out a new policy, 
hut in view of the fact that he had had such a “bad loss”, if you will pay up the 
company what you owe us * * * I will reinstate your policy on the property you 
have * * * from the 26th day of March on”; that Guest gave him his check and 
he gave the former a receipt in accordance w ith the agreement and Guest left. 


"he evidence shows that when a policy lapsed for non-payment of an assess- 
ment and the insured wanted the insurance continued the company customarily re- 
quired the insured to pay all back assessments and take out a new policy, for which 
a fee was required to be paid. 

lhe president corroborated the secretary relative to there being no promise to 
Pay the insurance. The president testified that Guest was told that if he would pay 
up the back assessment the company would reinstate the policy and waive the 
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charges made for a new policy, in view of the fact that the insured had had bad 
luck; that the agreement was that the policy should be reinstated as to the prop- 
erty not burned and should be from that date on, or the “equivalent to taking out 
new insurance”; that the insurance on the barn was stricken from the books of 
the company, it never having had possession of the policy. He further testified: 
“Policy holders are carried twelve months without paying a cent after the first 
year. We don’t know what to make the assessment until the end of the year. At 
the end of the year, they owe for that.” 

[1] Complaint is made of plaintiffs’ instruction No. 1, which told the jury 
that if plaintiffs failed to pay the assessment which became due on January 15th, 
1929, yet, if on the 26th day of March, 1929, plaintiffs with the intent of restoring 
the policy and avoiding a forfeiture thereof, gave defendant a check for $23.80 
and the officers of defendant, with the intention of waiving the forfeiture of said 
policy, accepted and retained the check, then the jury should find in favor of plain- 
tiffs in the sum of $2,600.00; that whether or not it was the intention on the part 
of Guest and the officers of the company to waive the forfeiture by acceptance of 
the check was for the jury to determine. 

{2] We think this instruction was undoubtedly erroneous. The instruction 
concedes, in effect, that the first notice was received and the assessment became due 
and payable on January 15th, 1929. The undisputed evidence shows that the as- 
sessment of $23.80 was made to pay the losses for the year 1928 and had nothing 
to do with the payment of the losses for the following year, or 1929, during which 
time plaintiffs’ fire occurred. Under such circumstances, the payment of the as- 
sessment, with nothing more, would not constitute a waiver of the forfeiture. 
Farmers’ Mut. Fire Ins. Co. v. Hull, 77 Md. 498, 27 A. 169; 5 Collidge, Briefs on 
Ins. (2d. Ed.) pp. 4431, 4434, 4439; Palmer v. Ins. Co., 31 Mo. App. 467, 473; 
Witte v. Ins. Co., 1 Mo. App. 188; German American Ins. Co. v. Divilbiss, 67 Mo. 
App. 500; Continental Ins. Co. v. Burks (Mo. App.) 207 S. W. 847; State ex rel. 
v. Hudson (Mo. App.) 222 S. W. 1049. The real question arising in the case is 
whether or not the conversation that Guest claimed that he had with defendant's 
officers at the time he paid the assessment, would constitute a waiver of the forfei- 
ture, the payment of the assessment at that time having no bearing upon the mat- 
ter. The conversation amounts to no more than a statement by the officers of the 
company that the insurance would be paid, notwithstanding the forfeiture. The 
fire had occurred and the rights of the parties, under the policy, had become fixed. 
There was no element of estoppel involved, nor any consideration for the agree- 
ment or so called waiver. Under such circumstances, we do not think that the 
promise made:to Guest by the officers was binding upon the company, and defend- 
ant had a right to deny liability, there being no evidence that plaintiffs were caused 
to change their position in any respect between the time the promise was made and 
the denial of liability. Doerr v. Ins. Co., 315 Mo. 266, 285 S. W. 961, 54 A. L. R. 
1336; Joye v. Mut. Ins. Co., 54 S. C. 371, 32 S. E. 446; Hubbard v. Mutual Res. 
Fund Life Ass’n (C. C.) 80 F. 681, 683; O’Donnell v. K. C. Life Ins. Co. (Mo. 
App.) 222 S. W. 920: Continental Ins. Co. v. Stratton, 185 Ky. 523, 215 S. W. 
416, 417, 8 A. L. R. 391; Smith v. Sovereign Camp of W. O. W., 179 Mo. 119, 135, 
77 S. W. 862; Harvey v. Grand Lodge, 50 Mo. App. 473, 477. 

We have examined the cases cited by plaintiffs (all foreign cases) and find 
that while some of them indicate that there might be such a waiver after the loss 
has occurred, a reading of the facts shows that there was an element of estoppel 
or a consideration present in each instance. In many of the cases cited the com- 
pany collected or retained premiums or assessments that it was not entitled to it 
it intended to insist upon the forfeiture. In others the company by its action in 
recognizing the validity of the policy caused the policy holder to change his posi- 
tion to his detriment. As before stated, there are no such circumstances present 
in the case at bar. 

[3] We think there is no question that the giving of plaintiffs’ instruction No. 
1 was erroneous, but we do not feel that the judgment should be reversed out- 
right. The testimony of plaintiffs shows that they did not receive any notice ol 
the assessment until March 9th and, if it be true that the notice was not mailed 
until a few days prior to that time, their policy was not suspended or forfeited 
at the time they sustained their loss, as the by-laws of the company did not re- 
quire the payment of the assessment until thirty days after the notice was mailed. 
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There is no denial or, in fact, contention on the part of the defendant that if the 
notice was not mailed until about March 9th, or not mailed thirty days prior to 
March 24th, it is liable. However, it is contended by defendant that the by-laws 
do not require the actual receipt of the notice of the policy holder but only that it 
be mailed under the circumstances provided therein. The evidence of the defend- 
ant shows that on the 3rd day of January, 1929, the notices were mailed to all 
policy holders who were liable for the assessment. Of course, there was no per- 
sonal recollection by an individual of any mailing of the notice to the plaintiffs but 
defendant showed that it mailed notices to all of the policy holders whose names 
were on its records and that the “records were checked and double checked” with 
the notices at the time. As all of this testimony on the question of the mailing of 
the notice was oral and plaintiffs testified that they did not receive the first notice 
at all or the second until March 9th, 1929, an issue of fact was raised as to wheth- 
er the first notice was mailed and as to whether the second was mailed thirty days 
before the loss occurred. State ex rel. v. Hudson, supra, loc. cit. 1051 of 222 S. W. 
The judgment is reversed and the cause remanded. 
All concur. 


BLACK v. NATIONAL UNION FIRE INS. CO. No. 28084. 
Supreme Court of Nebraska. Jan. 29, 1932. 
240 Northwestern Reporter 512. 
INSURANCE. 
In action on fire policy, evidence held to support judgment for defendant 
based on clause relating to insured’s sole and unconditional ownership. 
Syllabus by the Court. 
Evidence examined, and held to support the judgment entered herein. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Lancaster County; Shepherd, Judge. 

Action by Malcolm R. Black against the National Union Fire Insurance 
Company. Judgment in favor of the defendant, and the plaintiff appeals. 

Affirmed. 

John J. Ledwith and Fred M. De Weese, both of Lincoln, for appellant. 

Crofoot, Fraser, Connolly & Stryker and J. T. English, all of Omaha, for 
appellee. 

Heard before Goss, C. J., Eberly and Paine, JJ., and Begley and Eldred, 
District Judges. 

Per Curiam. 


This is an action instituted by appellant Black to recover the sum of $1,500 
aid interest, alleged to be due under a fire insurance policy issued by the appel- 
lee to one L. K. Forney and subsequently assigned to appellant. The subject 
of insurance was a dwelling-house located on a farm in Clarke county, Iowa, 
which was destroyed by fire on February 24, 1928. There was a trial to a jury, 
resulting in a verdict for the insurance company. From the order of the trial 
court overruling his motion for a new trial, plaintiff appeals. 

It appears that on the 14th day of November, 1927, Malcolm R. Black, ap- 
pellant, as the then owner of the real estate involved, executed a warranty deed 
in proper form purporting to convey the land described therein, being the land 
on which the house in suit was located, to J. L. Ritchardson and Anese Ritchard- 
son, husband and wife. This deed was filed for record in the office of the 
county recorder of Clarke county, Iowa, on November 23, 1927, and was mailed 
by the county recorder to the grantee therein named, who thereafter retained 
it — alleges that, this conveyance having been made and entered into 
prior to the date of the fire, the appellant at the time of the fire had no title to 
ty real estate, and by reason of the conveyance, under the terms of the policy 
in suit, Was not entitled to recover thereon. 

The facts in the record disclose without question that in February, 1927, the 
vellant acquired the land on which the house then insured by the terms of 
the policy in suit was situated 

On October 28, 1927, the appellant, as owner of the premises, and as “party 

he first part,” entered into a sale contract in writing with one J. L. Ritch- 

m and wife, as “party of the second part.” which in terms evidenced the 

t that the “party of the first part” had sold to the “party of the second part” 
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the farm therein described (on which the building in question was situated), 
“together with all appurtenances thereto belonging and now thereon,” for $11,- 
182.50, $250 of which was cash, $450 payable on or before March 1, 1928, and 
the balance by the assumption by second party of mortgages in said contract 
cescribed and referred to. By the terms of this written instrument the second 
party also agreed to carry $2,000 insurance on the property, payable in case of 
loss to first party. First party also agreed therein to furnish “a warranty deed 
and a good and merchantable abstract of title, on or before March 1, 1928,” and 


to pay for insurance on buildings up to March 1, 1928, and agreed to give pos- 
session by March 1, 1928. 


Some time after the making of this contract, Ritchardson was asked to 
eccept a warranty deed in terms transferring the land to him subject to the un- 
paid balance of the $15,000 mortgage to the Lincoln Joint Stock Land Bank of 
Lincoln, and thereupon, with his wife, to execute an extension agreement ex- 
tending the time of the payment of the unpaid balance. The substance of his 
answer to this proposition may be epitomized as follows: “I told him they 
could change the deed over to me before March lst, if it didn’t interfere with 
the contract any, that the contract went ahead the same. You see I was to 
pay $432.50 more money before I was to get the deed and I wasn’t to pay this 
over until the Ist of March.” Thereupon Black executed the deed of Novem- 
ber 14, 1927, hereinbefore referred to. Following this Ritchardson and wife, it 
appears, executed the extension agreement. It is also stipulated that the mort- 
gage so extended remained on record until February 23, 1928. On that date 
J. L. Ritchardson and wife, Anese, executed two mortgages to the Lincoln Joint 
Stock Land Bank, one securing the sum of $6,500 was thereupon recorded in 
Look 55 of mortgages at page 203, and the other securing the sum of $4,000 
(both covering the same premises) was recorded in book 55 at page 204. After 
these mortgages last referred to had been recorded, the Lincoln Joint Stock 
Land Bank executed and filed a release of the first described mortgage, dated 
February 29, 1928, which was recorded in book 22 of mortgages at page 443 of 
the mortgage records of Clarke county, Iowa. It may be said that there is no 
evidence as to the facts of the transaction, which the existence of the last two 
mortgages referred to suggests must have taken place between the execution 
of the extension agreement heretofore referred to and the 23d day of February, 
1928. It is also stipulated that no consent was ever asked of, or given by, the 
defendant insurance company to the conveyance of the property in question, or 
of any new or change of incumbrances on the land. 


The policy in suit contains the following provision: “IV. Unless otherwise 
provided by agreement of this company this policy shall be void: * * * (d) It 
the interest of the insured be other than unconditional and sole ownership; or 
(e) if the subject of insurance be a building on ground not owned by the in- 
sured; or (f) if any change other than by death of the insured, whether by 
iegal proceedings, judgment, voluntary act of the insured or otherwise, take 
place in the interest, title, possession or use of the subject of insurance, if such 
change in the possession or use makes the risk more hazardous; or (g) if the 
subject of insurance or a part thereof (as to the part so incumbered) be or be- 
come incumbered by lien, mortgage or otherwise created by voluntary act ot 
the insured or within his control.” It was also stipulated by the parties that 
the contract sued on was an Iowa contract, and governed by the statutes o! 
Iowa as construed by the supreme court of that jurisdiction.. In this respect 
the record proceeds as follows: “It is hereby stipulated and agreed between the 
parties that the following statutes were effective on the date of the alleged loss 
by fire of the plaintiff's house, and they are still effective and are the pertinent 
statutes relied upon by both parties in this action, and they are set forth in 
the Code of Towa for 1924, as follows: (Then there is set forth verbatim sec- 
tions 8976, 8977, 8980, 8981 of the Code of Iowa for 1924).” 


The questions presented for review are: Has the trial court properly con- 
strued the statutes of the state of Iowa which are set out in the record as ap- 
plied to the facts embraced in the bill of exceptions by stipulation and evidence, 
and, is the verdict supported by sufficient evidence? This tribunal may not 
tuke judicial notice of the terms of the statutes of a foreign state nor of the 
construction given such statutes by the superior courts of such foreign state. 
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Thus, in the instant case, both the terms of the statute of a foreign state, and 
their accepted construction in its tribunals, are alike questions of fact to be 
established by proper proof. Conceding that the stipulation in the record fully 
covers the matter of the terms of the statutes of Iowa, there is nothing in the 
stipulation relating to their accepted construction by the courts of that state. 
“The unwritten or common law of any other territory, state, or foreign govern- 
nent, may be proved as facts by parol evidence, and the books of reports of 
cases adjudged in their courts may also be admitted as presumptive evidence of 
such law.” Comp. St. 1929, § 20-1269. See also, Steinke v. Dobson, 90 Neb. 616, 
134 N. W. 169; 5 Ency. of Evidence, 830, 831; 23 C. J. 131. 

In the case before us the bill of exceptions fails to show that any proof was 
made in the trial court as to the proper construction of the laws of Iowa as made 
by the supreme court of that state. Taking this omission as a fact, in connection 
with all the facts which appear in the record, it does not affirmatively appear 
that the trial court erred in the instructions excepted to, and it is plain that 
the verdict of the jury has ample support in the evidence which was submitted 
to them. 

The action of the trial court we deem, in all things, correct, and its judg- 
ment 1S 


Affirmed. 


FIDELITY PHGENIX FIRE INS. CO. v. COHN-HALL-MARX CO. No. 93. 
Court of Errors and Appeals of New Jersey. Feb. 11, 1932. 
158 Atlantic Reporter 424. 
1. INSURANCE. 


In insurer’s action to recover loss paid under fire policy, whether insureé 
represented that it had cause of action against bailee of goods destroyed for breack 
of contract as to care thereof held for jury. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

2. INSURANCE. 


In insurer’s action for loss paid under fire policy, whether insured’s representa- 
tions that it had cause of action against bailee of goods destroyed for breach of 
contract as to care thereof were false to insured’s knowledge held for jury. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

3. INSURANCE. 


In insurer’s action for loss paid under fire policy, whether plaintiff believed 
representations that insured had cause of action against bailee of goods destroyed 
for breach of contract as to care thereof to be rue, acted thereon, and was injured 
there, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

4. INSURANCE. 

That insurer discovered misrepresentations inducing payment of loss under 
fire policy and did not demand return of payment until ten months thereafter 
did not waive insurer’s rights. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

5. INSURANCE. 

That insurer did not tender difference in rates resulting from misstatement 
where property destroyed was located until after suit for loss paid under policy 
Was instituted did not prevent recovery. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

6. INSURANCE. 

Indorsement on policy that insured paid difference in rates at location of fire 
and location specified in policy does not have retroactive effect of making insurer 
liable for loss at location other than specified in policy. 

Insurer was not liable, since indorsement did not cover goods at loca- 
tion of fire, and since payment was received and indorsement made under 
terms of settlement for fire loss, and in reliance upon representation in- 
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sured’s lack of knowledge goods were stored at other place than covered in 
policy. 
(For other cases, see Insurance, Dec. Dig. § 392[6].) 
INSURANCE. 
Rider attached to policy held not to cover goods located at place fire actu: 
occurred, when such place was not mentioned in rider. 


(For other cases, see Insurance, Dec. Dig. § 165.) 
INSURANCE. 


Moneys paid insured with interest thereon from dates of payment, minus pr 
mium paid to insurer, held proper measure of damages for insured’s misreprese: 
tions resulting in payment of loss under fire policy. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Appeal from Circuit Court, Passaic County. 

Suit by the Fidelity Phoenix Fire Insurance Company against the Cohn-Hall- 
Marx Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Stein, McGlynn & Hannoch, of Newark (Edward R. McGlynn, of Newark, 
of counsel), for appellant. 

William B. Gourley, of Paterson, for appellee. 

DALy, J. 

On July 29, 1925, the plaintiff issued to the defendant, a corporation engaged 
in the textile business, an open policy of insurance, insuring the goods ot the 
defendant against loss by fire from August 1, 1925, to August 1, 1926. The policy 
provided, among other things, that liability should be limited to loss or damage 
to the goods while located or stored in certain expressed locations. Among the 
locations enumerated in a rider attached to the policy was the consolidated Piece 
Dye Works, at Hazel street and Montclair avenue, Paterson, N. J., and the cover- 
age on goods at this location was $150,000. 

On January 13, 1926, goods owned by the defendant, such as were covered 
by the policy, to the value of $49,454.45, were destroyed by fire while at a ware- 
house of the Consolidated Piece Dye Works, but located at 205-207 Paterson 
street, Paterson, N. J. It was agreed that the loss to defendant was $35,923.54, 
aiter deducting the value of goods salvaged. The plaintiff disputed liability on 
the policy but, after conferences between them, paid to defendant on March 24, 
1926, the sum of $21,000, and on May 1, 1926, the sum of $14,923.53. Defendant 
gave plaintiff “loan receipts” for these amounts, a “loan receipt” being used in 
case of payments by an insurance company when a bailee or other third party 
may be responsible for the loss. On May 13, 1926, defendant gave its check to 
plaintiff for $850.60, the difference between the insurance rate at the actual location 
of the fire and the rate at the location given in the rider. 


Plaintiff sued for the return of the amounts paid defendant. The complaint 
is based on fraud. The basis for the charge of fraud is that defendant, prior tc 
the aforesaid payments, represented to plaintiff that the goods destroved were 
stored by the Consolidated Piece Dye Works at the Paterson street address 
instead of the Hazel street and Montclair avenue address without defendant's 
knowledge and without its authority; that this alleged false statement, and plain- 
tiff’s belief in reliance thereon that defendant had a good and sufficient cause of 
action against the Consolidated Piece Dye Works for breach of its contract for 
the care and custody of said goods, was the inducement for the payment of the 
aforesaid amounts by plaintiff to defendant. 

As part of the terms upon which plaintiff had paid the moneys to defendant, 
it was agreed that defendant or plaintiff in its behalf, should institute suit against 
the Consolidated Piece Dye Works for the value of the goods destroyed. This 
suit was instituted by Fidelity Phoenix Fire Insurance Company, in the United 
States District Court for the District of New Jersey, against the Consolidated 
Piece Dye Works and resulted in a verdict for the defendant therein. The issue 
involved was whether the goods destroyed had been stored in the Paterson street 
warehouse without the knowledge and authority of Cohn-Hall-Marx. 


The instant suit was tried before Judge Mackay and a struck jury in the 
Passaic County Circuit Court, resulting in a judgment for plaintiff against defend. 
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ant for $43,620.07. The grounds of defendant’s appeal are: (1) The denial of 
defendant’s motion for a nonsuit; (2) the denial of defendant’s motion for a 
directed verdict; (3) the court’s refusal to charge three of defendant’s requests 
to charge; and (4) that the court erroneously charged as to the dates when 
interest began to accrue on plaintiff’s claim. 

The testimony showed that, when the defendant took up with plaintiff the 
question of the settlement of its loss after the fire, it represented that it did not 
know, prior to the fire, that the goods destroyed were stored at the Paterson 
street warehouse (which was proved to be a poor fire risk because not equipped 
with a sprinkler system and because of the neighborhood). A representative of 
plaintiff then said that, if this were so, defendant had a right to recover for the 
loss against the Consolidated Piece Dye Works and payment of the loss would be 
made by plaintiff upon the plaintiff being subrogated to defendant’s right as 
against the Consolidated Piece Dye Works, as provided for in the policy. Plaintiff 
subsequently made the payments and defendant executed a “loan receipt” which 
recited, “received from the insurance company * * * being a loan without 
interest and repayable only to the extent of any net recovery we may make from 
any third parties on account of loss of or damage to property. Defendant argues 
that it made no representation as to the alleged cause of action, but that plaintiff’s 
representatives formed the opinion that there was such a cause of action. This is 
not credible. The defendant then knew that the goods had been stored at the 
Paterson street address with its knowledge and consent and, when it asserted the 
contrary, it made a material, false representation upon which plaintiff based its 
advances. Of course, plaintiff did not request a guaranty that the proposed suit 
would be successful, but it, did anticipate that defendant had an honest claim and 
a colorable right of action against the Consolidated Piece Dye Works. 

The testimony for the plaintiff of T. Ivan Arnold, treasurer of the Con- 
solidated Piece Dye Works, Justino Colatarci, its shipping clerk, and Thomas J. 
Arnold, its vice-president, is illuminating. They all testified that the officers and 
many employees of defendant knew exactly where the goods were stored. It would 
therefore seem that any suggestion that the goods had been stored without de- 
fendant’s knowledge and consent was a knowingly false representation. 


William H. Jones was manager of plaintiff's loss department. When he was 
told hy Lawrence Marx, president of defendant company, that he did not know, 
prior to the fire, where the goods were stored, Jones said that this would make 
a difference, and his company would take the question of advancing the money 
for the loss under advisement. The matter was taken under advisement shortly 
aiter the fire of January 13, 1926, and the first payment made March 24, 1926. 
Even though the plaintiff had an opportunity to make an investigation, the jury 
could still have found that the false representations were the cause which induced 
and effected the advancement of the money. There is no evidence in the case that 


plaintiff made any independent investigation or acted upon the findings of an 
independent investigation. 


[1-3] The foregoing is sufficient to indicate that there was sufficient testimony 
to take the case to the jury upon the question as to whether, first, the defendant 
mace the alleged representations to plaintiff with the intent that plaintiff should 
act upon them; second, as to whether the representations were false to the 
knowledge of the defendant when it made them; and, third, whether plaintiff 
believed the representations to be true, acted upon them, and was thereby injured. 
This disposes of one of the grounds of defendant’s motions for a nonsuit and 
lor a directed verdict. 7 

[4] The case, hereinbefore referred to, in the United States District Court, 
Was tried April 20, 1927. The jury returned a verdict in favor of the defendant, 
but judgment thereon was not entered until October 28, 1929. On February 16, 
1928, plaintiff, by letter, demanded repayment of the moneys advanced, with inter- 
est trom the dates of payment, because it alleged the loss was paid without any 
legal liability, and “we relying fully on the fact that you as our assured had a 
good cause of action against the Consolidated Piece Dye Works, when as a matter 
Of Tact no such cause of action existed as was demonstrated by the trial in the 
United States District Court.” The present suit was started July 27, 1928. An- 
other ground of defendant’s motions was that plaintiff, by the trial in the United 
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States District Court, on April 20, 1927, discovered the misrepresentations and did 
not demand the return of the moneys advanced until February 16, 1928, and thus 
waived its right to demand the repayment because of the long delay. This is not 
sound. If there had been fraud committed by the defendant, the limitation upon 
plaintiff's time to assert its right to an action for deceit would be the period fixed 
by the statute of limitations. 

[5] A further ground asserted by defendant on its motions was that plaintiff 
had not tendered to defendant the return of the sum of $850.60, the difference 
in the insurance rates previously referred to, until after the suit was instituted. 
There is nothing in this contention. It may be that defendant had a right to the 
recovery of this sum, but that did not defeat the right of the plaintiff to recover 
for the fraud. Under instructions of the court, the jury gave defendant credit for 
this sum, and interest, in arriving at its verdict. 

[6] The remaining ground of defendant’s motions was based on the theory 
that, since defendant paid the plaintiff $850.63, the difference in the rates of insur- 
ance, and an indorsement to this effect was added to the policy, which indorsement 
was retroactive according to the dates thereon (August 1, 1925, to August 1, 
1926), the plaintiff thereby became liable for the loss of the goods, even though 
stored at the Paterson street address in violation of the policy as written, and 
therefore there could have been no misrepresentation. The indorsement did not 
cover the goods at the Paterson street address. It is entirely silent as to the 
property covered. Also, this payment was received, and the indorsement made, 
under the terms of settlement for the fire loss, and in reliance upon the same 
representations as to lack of knowledge as to, and absence of authorization for, 
the storing of the goods in the Paterson street warehouse. Defendant’s point was 
not well taken. 

(7] The remaining grounds of appeal are based on the court’s refusal to 
charge numbers eight, nine, and ten of defendant’s requests to charge. We do not 
find, in the state of case, number eight among the requests to charge. There are 
two numbers nine. The first number nine refers to the rider concerning the pay- 
ment of the additional premium after the fire. This nowhere mentions the goods 
located at 205-207 Paterson street. The trial court was not in error in refusing to 
construe this rider as covering goods located at said address, nor in refusing to 
charge the jury that it should be so construed. The second number nine is to the 
effect that before there could be a recovery for the alleged fraud the additional 
premium should have been returned. As hereinbefore pointed out in disposing of 
the court’s rulings on defendant’s motions, this is not legally correct. Number ten 
raises the question as to the materiality of the alleged representations, and was 
sufficiently covered in the court’s charge. 

[8] The court also charged the jury that, if plaintiff was entitled to a verdict, 
it should be for $21,000, with interest thereon from March 24, 1926, and $14,923.53, 
with interest thereon from May 1, 1926, from these sums to be deducted $850.53 
with interest thereon. Defendant excepted to this portion of the charge. The trial 
judge was correct in the measure of damages charged, i. e., the moneys paid with 
interest thereon from the dates of payment. 

The judgment will be affirmed. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Campbell, 
Lloyd, Case, Bodine, Daly, and Donges, and Judges Van Buskirk, Kays, Hetfield, 
Dear, and Wells. . 


For reversal: None. 


POWER BUILDING & LOAN ASS'N v. AJAX FIRE INS. CO 
Supreme Court of New Jersey. Feb. 16, 1932. 
158 Atlantic Reporter 739. 
1. INSURANCE. 
Where there is no contribution clause in fire policy, and loss is payable 
mortgagee, insurer cannot satisfy obligation by paying only pro rata share 
In such case, mortgagee is entitled to have its security remain unim- 
paired by fire up to amount of its insurance and to have in place of loss 
sustained the amount of cash which it would receive from the policy 
(For other cases, see Insurance, Dec. Dig. § 504.) 
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2. INSURANCE. 

That property was sold under foreclosure to mortgagee subsequent to fire 
jield not to affect rights of mortgagee under policy. 

This was especially so, since mortgage clause of fire policy itself 
provided that the interest of the mortgagee should not be invalidated by 
any foreclosure or other proceedings or notice of sale of the property, 
nor by any change in the title or ownership of the property. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Action by the Power Building & Loan Association, a corporation, against 
the Ajax Fire Insurance Company. 

Judgment for plaintiff. 

Julius H. Halprin, of Newark, for plaintiff. 

Lum, Tamblyn & Colyer, of Newark, for defendant. 

Situ, Circuit Judge. 

The plaintiff is the holder of a fire insurance policy issued to it by the de- 
fendant, and has it by reason of the fact that the plaintiff holds a mortgage on 
the property covered by the policy. The policy has indorsed upon it the mort- 
gagee clause, making it payable to the plaintiff as mortgagee to secure it on its 
mortgage, the amount of which is not stated in the agreed state of facts. The 
plaintiff was the holder of a third mortgage, and there was other insurance is- 
sued to the owner and to the other mortgagees. The fire loss was fixed at 
$600, and, if it were prorated among the other insurance policies, the amount 
which the defendant would have to pay to the plaintiff would be $94.37. The 
mortgagee clause does not .contain any provision for contribution, and it has 
what might be called the noncontribution clause. 

This indorsement on the policy is for the protection of the mortgagee, and 
is a separate contract between the defendant and the plaintiff from that of the 
agreement in the policy between the defendant and the owner. 

The building covered by the policies following the fire was condemned, and 
subsequently the. property was foreclosed and the plaintiff purchased it at the 
foreclosure sale and became the owner of the fee. Subsequently to that a prior 
mortgagee instituted foreclosure and became the owner of the fee under said 
foreclosure, so that the plaintiff herein lost title to the premises covered by the 
mortgage. 

[1] It is my conclusion that, when there is no contribution clause, and the 
loss is made payable to the mortgagee under a separate contract of insurance 
contained in the mortgagee clause indorsed on the policy, the plaintiff is not 
obligated to accept from the defendant only its pro rata share with the other 
insurance for the amount of the loss suffered by the property. It is entitled to 
have its security remain unimpaired by the fire up to the amount of its insur- 
ance, and to have in place of the loss sustained the amount of cash which it 
would receive from the policy. The defendant is protected by its mortgagee 
clause under its right of subrogation, so that upon payment of the amount of 
the loss it can be subrogated to a share in the mortgage which the amount paid 
bears to the amount of the mortgage, and assert the mortgagee’s right under 
the mortgage to that extent, or pay the full amount of the mortgage debt and 
receive an assignment of the mortgagee’s collateral. 

The mortgagee clause provides: “Whenever this. company shall pay the 
mortgagee (or principal) any sum for loss or damage under this policy and 
shall claim that as to the mortgagor or owner no liability thereof exists, this 
company shall, to the extent of such payment, be thereupon legally subrogated 
to all of the rights of the party to whom such payment shall be made, under 
all securities held as collateral to the mortgage debt, or may at its option pay 
to the mortgagee (or principal) the whole principal due or to grow due on the 
mortgage, with interest, and shall thereupon receive a full assignment and trans- 
ler of the mortgage and all such other securities; but no subrogation shall im- 
pair the right of the mortgagee (or principal) to recover the full amount of its 
claim.” See Palmer v. Niagara Fire Insurance Company, 87 N. J. Eq. 347, 100 


A. 225, L. R. A. 1917D, 871. 


{2} The defendant has not made any tender of either the $600 amount of 


- loss or the full amount of the mortgage, and therefore has not asserted its 
right « 


f subrogation which it has for its protection. The fact that the property 
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has been sold under foreclosure to the plaintiff subsequent to the loss cannot 
affect the rights of the parties. The mortgage clause itself provides that “the 
interests of the mortgagee shall not be invalidated by any foreclosure or other 
proceedings or notice of sale of the property, nor by any change to the title or 
ownership of the property.” 

The conclusion I have arrived at seems to be sustained by Vice Chancellor 
Foster in the case of Palmer v. McFadden, 86 N. J. Eq. 377, at page 383, 98 
A. 462. 

Judgment will therefore be entered in favor of the plaintiff for the amount 
claimed. 


DEMAREST et al. v. WESTCHESTER FIRE INS. CO. OF NEW ae et al. 
Supreme Ceuct, Appellat Division, First Department. Feb. 11, 1932. 
255 New York Supplement 325. 
INSURANCE. 


As respects jury question, in action on fire policy covering merchandise fix- 
tures and profits, evidence of insured’s having made false inventories and alter- 
e1 bills established fraud as matter of law. 

The evidence disclosed that the business in question had not been 
successful and appeared to have lost money for several years; that, in 
about two months preceding the fire, insurance upon its stock in hand 
was increased from $30,000 to $180,000, that coverage on fixtures was 
also increased, and that only a month before the fire the corporation 
took out insurance against loss of profits. Insured claimed to have had 
stock on hand as of January Ist preceding, in amount much greater 
than merchandise inventory showed, and bills were introduced to show 
that insured had purchased large quantities of merchandise. It appeared 
conclusively that many of these bills were altered and amounts set forth 
therein changed, and upon trial proof of fraud remained virtualy undis- 
puted. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Appeal from New York County. 

Action by Robert L. Demarest and others against the Westchester Fire ‘ 
Insurance Company of New York and others. From an order of the Supreme 
Court’ gr anting defendants’ motions to dismiss the complaints and to set aside 
verdict in favor of plaintiffs, and from the judgment entered thereon dismissing 
the complaint, plaintiffs appeal. 

Affirmed. 

Argued before Finch, P. J., and Merrell, O'Malley, Sherman, and Townley, 


William Otis Badger, Jr.. of New York City (Alfred L. Pitts, of New York 
City, on the brief), for appellants. 

Frederick T. Case, of New York City, for respondents. 

SHERMAN, J. 

A fire loss was sustained on Sunday night, July 10, 1927, by a corporation, 
John E. C. Chambers, Inc., and this action is brought by plaintiffs, its assignees, 
constituting a committee acting for the benefit of its unpaid creditors, to entorce 
the liability of the insurers under standard form policies. The complaint assert- 
cd losses of $124,552.04 on stock, $49,820.82 on profits, and $6,957.47 on fixtures, 
tot: aling $181,330.33. After a lengthy trial the jury found in favor of the plain- 
tiffs in the total sum of $104,000, whereupon the trial justice, who had naar 
decision upon defendants’ motion to dismiss the complaint, entered an order 
setting aside the verdicts as unsupported by the evidence, and for lack of suf- 
ficient evidence of damage, and because of conclusive evidence of fraud, and 
directed that the complaint. be dismissed upon the merits and judgment entered 
in favor of defendants. From that order and the judgment which followed, this 
appeal has been taken. 


The business carried on by the insured, under the direction of Oliver F 
Chambers, was the wholesale and retail sale of handkerchiefs. It had not been 
successful, and appears to have lost money for a period of years. During 1925 
and 1926 it made no profit whatsoever. It paid only meager salaries to its off- 
cers. At the end of each of the years 1924, 1925, and 1926, its inventories re- 
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flected stock on hand valued between $23,000 and $36,000. In the early part of 
the year 1927, $30,000 of insurance was carried on the stock. In May, 1927, ad- 
ditional insurance of $40,000 was placed on the merchandise on hand, which was 
then further increased in the first week of June by an additional coverage of 
$50,000, and on July 6th, four days before the fire, $60,000 additional insurance 
was placed upon the stock. Thus, in about two months preceding the fire, the 
insurance upon stock on hand was increased from $30,000 to $180,000. Likewise 
the coverage upon fixtures, which at the beginning of the year amounted to 
$3200, was increased in May, and further on July 8th, two days before the fire, 
co that it came to aggregate a total of $9,800. Though the business had not 
shown any profits and the insured had never theretofore carried any insurance 
against loss of profits, in June a corporation took out $50,000 insurance against 
the loss of profits, and on July 6, 1927, increased it by an additional $40,000 of 
like insurance. 

In the proof of loss plaintiff claimed that the sound value of the insured 
property was upwards of $140,000, and that the loss thereon was $124,552.04. 
After the fire Mr. ee informed the adjuster of the insurance company 
that the stock had a value of about $175,000 to $180,000, and that the stock on 
hand on January 1, ‘1927, had been $61,000. 

3y way of explanation that the stock on hand on January 1, 1927, amounted 
to $61,000 (when the merchandise inventory taken on December 31, 1926, showed 
less than $36,000), the insured claimed that in May, 1927, there had been found 
in the office safe a sheet which had become separated from that inventory and 
which added thereto the sum of $25,462.49, covering a section of the business 
known as “Department B,” and that béfore the discovery of this missing sheet 
the inventory of stock in that department had been shown to be $7,344.84. It, 
however, appeared that at the beginning of the year 1926, the goods on hand 
in that department had been valued at $4,642.27, and the purchases of that de- 
partment throughout that entire year amounted to $26,121.01, making the total 
$30,833, out of which had been taken enough merchandise to take care of sales 
of approximately $32,000. Obviously the insured could not have started the year 
1927 with merchandise in that department amounting to $32,807, as claimed by 
the insured. There could not have been on hand on January 1, 1927, the quan- 
tity of merchandise claimed. It became necessary to show large purchases dur- 
ing the succeeding six months, whereby the stock of merchandise was greatly 
augmented. The purchase journal in which purchases were entered had not 
been placed in the safe with other books and had been destroyed by the fire. 

Mr. Chambers verified by his own signature the list of various bills prepared 
by the insured’s adjusters, which were tendered to show such purchases after 
january 1, 1927. Without detailing the evidence, both documentary and drawn 
from the lips of vendors with whom it dealt, it appeared conclusively that many 
cf these bills purporting to come from such vendors were altered, and the 
amounts set forth upon these bills, as well as items thereof, were changed so 
as to evidence the sale of larger quantities of merchandise than had actually 
been purchased. Several sellers of goods, disinterested witnesses, were called 
by defendants. An expert gave evidence that the alterations of bills coming 
from various mercantile establishments had all been made by the same type- 
writer, which was in the possession of one of the employees of the assured. 
This corroborated those sellers who denied the accuracy of the bills presented 
by the insured in support of its proof of loss, and tended to show that the fraud- 
ulent acts were done on the premises of the assured and by its servant. 


Some of the vendors had declined to give information to the insurance com- 
pany without a writing from their customer, and Mr. Chambers refused to sign 
a written request so that the information might have been available during his 
examination, which was being conducted, under the terms of the policy, before 
trial, by defendant’s attorneys. He declined to answer questions and obstructed 
that examination. It likewise appeared that certain of the merchandise claimed 
to have been damaged or destroyed in the fire had either not been ordered or 
was not delivered until after the fire had taken place. 


By way of explanation as to why the insured had increased its insurance 
and had added so enormously to its stock of merchandise during the several 
onths immediately preceding the fire, Mr. Chambers presented what was on 
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its face a summary of a number of “open orders” for merchandise taken by 
salesmen for future delivery, which, it was claimed, presaged a huge increase 
in business during the latter part of the year 1927, but the proof at trial demon- 
strated that the list did not consist of orders actually obtained. It, however, 
gave the name of each so-called customer and set out opposite his name the 
precise amount in dollars and cents of each advance and unfilled order so taken. 
if true, it supported the assured’s good faith; if false, it was clearly designed to 
mislead. At trial the list was not substantiated. Defendant presented the testi- 
mony of several whose names appeared on that paper, but who had entered no 
orders with the assured. The salesman said to have taken these orders were 
not called to substantiate this claim, and the plaintiffs seem now to urge that 
they were estimates and rather the expression of hope, than a list of actual orders. 
But this suggestion is not convincing, for these disproved “orders” were not in 
round numbers; the particular items gave exact figures of each specific order 
such as $247.95, $1,000.37, $3,999.50. 

The defense, asserted at trial, was foreshadowed in the preliminary exam- 
ination of Mr. Chambers and set forth in the answer, so that plaintiffs had 
ample opportunity to prepare to meet it with proof. Upon the trial, this proof 
of fraud remained virtually undisputed, and the position taken by Mr. Chambers 
appears to be that he personally did not know of the false inventories, altered 
bills, and fraudulent papers, and that they were either the work of overzealous 
subordinates, or that some alterations were made by the attorney of the insur- 
ance company while possessed of some of these bills, that assertion being put 
forward in spite of the fact that the list which contained these altered bills and 
their increased amounts were certified to as correct by Mr. Chambers after the 
list had been made out by the adjuster employed by the insured. 

Likewise, there was no proper proof made of the extent of damages in this 
case, beyond such as is claimed to have appeared upon the face of the proof 
of loss which was said to be in accord with the books of the insured. Plaintiffs, 
however, refrained from giving proof that those books were correct. They 
could not have been correct in view of the evidence of: falsified bills for mer- 
chandise purchased shown in the evidence. Without proofs as to the value of 
the salvaged merchandise or as to what was realized from the quantity that was 
saved, there was no adequate proof of damage. 

These charges of falsity, with respect to the amount of merchandise pur- 
chased, the dates of delivery, and the alleged orders taken, were specific and 
might have been contradicted by plaintiffs. Instead, an inventory taken- by 
Mr. Chambers and completed a few days before the fire, in which appeared 
prices, not as theretofore at cost, but at what the insured claimed to be replace- 
ment values, was produced; proof was made of purchases of merchandise trom 
a few firms in June, 1927, which exceeded those made from the same firm in 
prior months. Arguments based upon this evidence and upon Mr. Chambers 
claims that he personally knew nothing about the altered bills and fraudulent 
practices were advanced to overcome the definite proof contained in the record. 
That will not suffice. 

[1] We are aware that the fraud on the part of the insured was pleaded 
by defendant, and that upon it rested the burden of proof to establish the fraud. 
It is asserted that therefore that question was for the jury and could not be 
disposed of by the Trial Court, because Mr. Chambers, shielding himself by a 
flea of personal ignorance, did not admit he had taken any part in their per- 
petration, and asserted that whatever had been done by employees of the assured 
was without his knowledge or approval. But the proofs so devised were used 
by the assured and tendered in compliance with the policy requirement. 

Where the evidence is clear and convincing as to the perpetration ot the 
traud, and there is really no countervailing proof, the court is not to stultity 
by holding that there was any real issue in this case, which requires submission 
to another jury. Any verdict in favor of plaintiff, in view of the evidence pre- 
sented in this record, would rightfully be set aside by the Trial Court. Ne 
scintilla of exonerating evidence to contradict the proof of fraud, which }s 
largely documentary and comes from disinterested sources, is pointed out in 
the record. The defense having been clearly established, there is no occasion 
for a further trial, which can only result in the same final determination. 
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[2] The judgment, dismissing the complaint upon the merits (and even if 
it had been a mere dismissal without words “upon the merits,” section 482, Civil 
Practice Act), is a bar to the maintenance of any further action upon the policy, 
and therefore has the same effect as though the defendant had moved for a 
direction of the verdict in its favor. 

Upon the facts in this record, had the Trial Court erroneously refused to 
direct a verdict in favor of defendant, this court would have been required, upon 
appeal (Civil Practice Act, § 584), to make such disposition of this case. The 
judgment and order appealed from should be affirmed, with costs. 

Judgment and order affirmed, with costs. Order filed. All concur. 


SAPERSTON. v. AMERICAN & FOREIGN INS. CO. OF NEW YORw 
Supreme Court, Niagara County. Feb. 19, 
255 New York Supplemeni 405. 
INSURANCE. 

Insurer under rent policy held estopped, during delay in reconstructing build- 
ing, to assert insured did not proceed with reasonable diligence. 

Rent policy provided, in part, that loss should be computed from date 

of fire “until sugh time as the occupied or rented portions of the building, 

could, with reasonable diligence and dispatch be rendered again tenantable, 

although the period may extend beyond the termination of the policy.” 

Insurer under rent policy also carried fire policy on building, and required 

insured to leave premises in damaged state and not to repair or change 

same until fire loss was adjusted. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

Action by Mary Saperston against the American & Foreign Insurance Com- 
pany of New York. 

Judgment in favor of the plaintiff. 

Godfrey M. Frohe, of Buffalo, for plaintiff. 

Locke, Babcock, Hollister & Brown, of Buffalo (Hugh McM. Russ, of Buf- 
falo, of counsel), for defendant. 

Harris, J. 

This action came to trial before the court and a jury at a term of this 
court held in the county of Niagara, January, 1932. 

The pertinent parts of the policy of insurance so far as this suit is concerned 
are as follows: 

“It is hereby provided that if said premises or any part thereof, occupied or 
rented at the time, shall be rendered untenantable by fire or lightning occurring 
during the continuance of this policy, this company shall thereupon become liable 
for the rental value of such untenantable portions.” 


“Loss to be computed from the date of the fire or damage by lightning, untii 
such time as the occupied or rented portions of the building, could, with reasonable 
diligence and dispatch, be rendered again tenantable, although the period may 
extend beyond the termination of the policy.” 

On the trial, there was raised no question of the liability of the defendant 
herein, and thus the only question involved was the amount of the recovery to 
which the plaintiff is entitled. The coverage of the policy was for not more than 
$3,000. Following the taking of proof, there were submitted to the jury certain 
questions of fact to which questions specific answers by the jury were required. 
Briefly, the answers of the jury determined the rental value of the premises in 
question to be $160 per month, and that the building could, with reasonable dili- 
gence and dispatch, be rendered again tenantable in twelve weeks, and that for 
heteen weeks the defendant, by its own acts and conduct, against the will and 
without the consent of the plaintiff, delayed the plaintiff in the work of rendering 
the building again tenantable. The conclusion of the jury that the acts and con- 
duct of the defendant delayed the plaintiff in such work was based upon the 
following circumstances: In addition to being the insurer on the rent policy in 
suit, the defendant also insured the plaintiff against fire loss on the building 
covered by the rent policy; following the fire which gave rise to this action, the 
defendant refused to enter into an appraisal of the fire loss of the building, and 
notified the plaintiff that it, the defendant, pending the disposition of the question 
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of the loss on the building, required the plaintiff to leave the premises in its 
damaged state and not to repair or change the same. The building loss was not 
settled amicably, and suit was brought for the same by the insured, and such 
suit was disposed of by a jury verdict. 

Following the return of the jury to court, with its answers as above stated, 
it was stipulated by counsel that further trial of the action by jury would be 
waived, and that the answers of the jury to the questions of fact should be the 
basis of a decision by the court without a jury on the merits of the action. 
The particular question to be decided by the court, and which will control the 
decision and judgment to be rendered in this action, is: “Is the defendant, on the 
evidence in the case and under the law, liable to the plaintiff for her loss of 
rental value during the nineteen weeks that the plaintiff was delayed in recon- 
structing the building, by the acts or conduct of the defendant?” 

There are a limited number of cases in the books on this type of insurance 
policy, and, so far as this court has been able to ascertain, there are none in point. 
It has been held in a suit under a similar policy that a delay not unavoidably 
occurring in the course of repair or one not caused by the insurer is not a part 
of the time for which the insured is entitled to indemnity from the insurer, 
Palatine Ins. Co. v. O’Brien, 107 Md. 341, 68 A. 484, 16 L. R. A. (N. S.) 1055, 
and 109 Md. 100, 71 A. 775; Hartford Fire Ins. Co. v. Pires (Tex. Civ. App.) 
165 S. W. 565. But here we have a situation where the jury has found on evidence 
which warranted such a finding that a delay was caused by the acts and conduct 
of the insurer. It is true that such acts and conduct were in the nature of omis- 
sions to co-operate and in the nature of threats. If the acts and conduct of the 
insurer had consisted of physically preventing the insured from entering the 
premises for the purpose of reconstruction or repair, and had caused a delay in 
reconstruction and repair, this court would hold that such conduct of the insurer 
gave rise to a cause of action in favor of the plaintiff against the defendant for 
the loss caused by such delay, and that in this action the defendant would be 
estopped from contending that during the period of such delay the plaintiff had 
failed to act with reasonable diligence and dispatch in reconstructing or repairing 
the damaged premises. There appears to be no reason why a delay caused, not a 
physical means, but by other means, such as persuasion or threat, should not create 
a similar estoppel which would prevent the insurer from raising the question 
of the lack of reasonable diligence and dispatch during such delay. 

The conclusion is thus reached that, in creating the delay as found by the 
jury, the defendant is, in this action, estopped from the claim that the plaintiff 
did not proceed with reasonable diligence and dispatch, and therefore the plaintiff 
is entitled to be reimbursed by the defendant for the rental value, not only for 
the twelve weeks which would be required for actual reconstruction and _ repair, 
but for the nineteen weeks of delay caused by the insurer, a total of thirty-one 
weeks. Such thirty-one weeks represent seven months and twelve days. At the 
rate of $160 a month rental value, the total amount for which the plaintiff is 
entitled to judgment against the defendant is $1,184, plus the costs of this action. 
Judgment in favor of the plaintiff against the defendant is rendered accordingly. 





GRIFFIN v. IMPLEMENT DEALERS’ MUT. FIRE INS. CO No. 5956. 
Supreme Court of North Dakota. Jan. 22, 1932. 
Rehearing Denied Feb. 25, 1932. 
241 Northwestern Reporter 75. 
INSURANCE. 

Domestic mutual fire insurance company, under showing made, held not “trans- 
acting business” in H. county, and therefore entitled to change of venue (Comp. 
Laws 1913, § 7417: Comp. Laws Supp. 1925, § 7415). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

Syllabus by the Court. 

A mutual fire insurance company, a domestic corporation, having no estab- 
lished place of business in the county in which the action is brought, no resident 
agent nor representative therein, sending no authorized agent there for the purpose 
of securing business, transacting business therefrom in the main by having appli- 
cations for policies mailed to its headquarters in another county, examined therein 
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and policies issued therefrom, is not transacting business in such county within the 
purview of subdivision 6 of section 7415 of the Supp., even though policies may 
be issued to residents therein, premiums thereon sent to the headquarters, and los- 
ses thereunder adjusted, particularly when the cause of action did not originate in 
such county. 

Appeal from District Court, Hettinger County; Thomas H. Pugh, Judge. 

Action by F. R. Griffin against the Implement Dealers’ Mutual Fire Insurance 
Company. From an order denying its motion for a change of the place of trial 
defendant appeals. 

Order reversed. 

Geo. A. Bangs, of Grand Forks, for appellant. 

Jacobsen & Murray, of Mott, for respondent. 

Burr, J. 

The defendant, a domestic corporation with office and place of business in 
Grand Forks county, issued to the plaintiff a policy of insurance against fire on a 
stock of goods in Redelm, S. D. The goods were burned and the plaintiff brought 
action in Hettinger county to recover on the policy, alleging that the defendant, 
“at all times herein named, transacted and is still transacting business in the coun- 
ty of Hettinger.” The defendant moved for a change of venue to the county ) of 
its residence. The court denied the motion, and the defendant appeals. 

Even if the action be not brought in the proper county, “the action may, not- 
withstanding, be — therein, unless the defendant before the time for answering 
expires demands in writing that the trial be had in the proper county. * * *” 
Section 7418 of i Compiled Laws. Hence it was proper for the plaintiff to bring 
his action in Hettinger county and the same is triable therein, subject to the right 
of the defendant to a change of venue. 

The issue involves the construction of section 7415 of the Supplement 1925 
and section 7417 of the Compiled Laws. Section 7416 requires certain actions to 
be brought “where the cause arose,” but this section is not involved here. With 
this section eliminated, section 7417 requires an action to “be tried in the county in 
which the defendant or some of the defendants reside at the time of the com- 
mencement of the action,” except in the cases specified in section 7415 of the Sup- 
plement and section 7416 of the Compiled Laws. 

Section 7415 specifies what cases shall “be tried in the county in which the 
subject of the action or some part thereof is situated,” and in subdivision 5 says: 
“All actions brought on a policy of insurance to recover for loss or damage to 
the property insu#ed shall be tried in the county or judicial subdivision where such 
property is situated at the time of its loss or damage.” As the property was sit- 
uated in South Dakota at the time of the loss, this subdivision does not apply. 
Thus the “proper county” in which the plaintiff should bring his action is Grand 
Forks county, unless the amendment to section 7415, set forth in chapter 3 of the 
Laws of 1919, applies. 

This amendment added subdivision 6 to section 7415, and the amended section 
is known as section 7415 of the supplement. This subdivision says: “All actions 
against any domestic corporation shall be tried in any county or judicial sub- 


division designated in the complaint and in which the defendant corporation trans- 
acts business.” 


Plaintiff says: “Domestic corporations cannot insist upon a change of venue 
to the county of its residence if the plaintiff designates as a place of trial some 
county in which the defendant ‘transacts business.’ ” 

Defendant says this subdivision 6 is not germane to the law sought to be 
amended; that the amendment violates section 61 of the Constitution of this state; 
that to permit suits against domestic corporations in any county of the state in 
which it transacts business discriminates against domestic corporations in favor of 
foreign corporations, and thus such discrimination infringes the Fourteenth Amend- 
ment to the Constitution of the United States; and that the record shows clearly 
the delendaia does not transact business in Hettinger county, and in particular 
that this action does not arise out of any business transacted in Hettinger county. 
_ It is not unnecessary for us to pass upon the constitutionality of this subdivi- 
sion. Unless the domestic corporation “transacts business” in Hettinger county, a 
change of venue to Grand Forks county must be granted. 

D:fendant’s application for change shows that it is a mutual association or- 
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ganized under the provisions of section 4870 et seq., Compiled Laws 1913; that the 
corporation has no office or place of business either local or general except in 
Grand Forks and “never has had an office or place of business of any kind in the 
county of Hettinger and that it has not now and never has had an agent, repre- 
sentative, servant or employee located or stationed, either with or without an 
office, in the county of Hettinger for the purpose of transacting or carrying on 
any business for or on behalf of said defendant or otherwise,” except that it ac- 
cepts applications for insurance from residents of Hettinger county, has members 
residing therein, has in force a number of insurance policies covering property 
situated in Hettinger county which are renewed from year to year, and whatever 
losses occur in Hettinger county are adjusted there by some representative of the 
company. 

Plaintiff furnished affidavits to the effect that the general manager had been 
in Hettinger county and personally solicited insurance and received therein pre- 
miums on policies; that “a soliciting agent” solicited written applications in Het- 
tinger county, which applications were made and delivered in Hettinger county, 
and thereafter the applicants received through the mail the policies of insurance 
issued upon the applications. 

The general manager denies that he had ever been in Hettinger county at any 
time, says he never solicited any policies from any one therein, and that if any one 
did solicit insurance he did so because of his interest in the company. 

The application for change of venue shows clearly that the defendant is a do- 
mestic corporation having membership scattered throughout the state. Applica- 
tions for insurance, however secured, are mailed to the home office, are examined 
there, and if found satisfactory are accepted, thereupon policies of insurance are 
prepared in Grand Forks county and mailed to the successful applicants upon pay- 
ment of the premiums which generally are sent by mail to the home office. Being 
a mutual company, all members have more or less interest in extending business, 
and a large portion of the business is received through the voluntary action of the 
members. When a loss occurs, some one representing the company visits the scene 
of the fire, the loss is adjusted, and if the adjustment is satisfactory to the com- 
pany in Grand Forks the loss is paid therefrom; most of the business being trans- 
acted by mail. There are no resident agents in any county of the state except that 
at “Beach, Devils Lake, Hope, Pembine, LaMoure and Fargo there is a part time 
representative of the defendant with authority and duties local thereto to adver- 
tise the company and to promote and encourage good will toward. it.” 

“Transaction of business” and “doing business” are to be considered as syno- 
nymous terms. Hart-Parr Co. v. Robb-Lawrence Co. et al., 15 N. D. 55, 106 N. 
W. 406. But “transaction of business” does not mean a single isolated action. See 
Potter v. Bank, 5 Hill (N. Y.) 490; Suydam et al. v. Morris Canal & Banking 
Co., 6 Hill (N. Y.) 217; Goode et al. v. Colo. Inv. Co., 16 N. M. 461, 117 P. 856; 
People v. Whiting, 68 Misc. Rep. 306, 123 N. Y. S. 769; Alpena Portland Cement 
Co. v. Jenkins & Reynolds Co., 244 Ill. 354, 91 N. E. 480; Finch & Co. v. Zenith 
Furnace Co., 245 Ill. 586, 92 N. E. 521; Padrick v. Kiser Co., 33 Ga. App. 15, 124 
S. E. 901; Parker v. Wear et al. (Mo. Sup.)230 S. W. 75; General Conf., etc. v. 
3erkey et al., 156 Cal. 466, 105 P. 411; Vermont Farm Mach. Co. v. Ash, 23 N. M. 
647, 170 P. 741; Hildreth Granite Co. v. Freeholders, etc., 87 N. J. Eq. 316, 100 A. 
158: Syndicate Clothing Co. v. Garfield, etc., 204 Iowa, 159, 166, 214 N. W. 598, 
601. The term implies continuity of business dealings, and such arrangements 
whereby this continuous carrying on of business may be fostered. It contem- 
plates a series of acts occupying time and attention and labor in accordance with 
the purpose of the corporation and “does not mean a single isolated transaction.” 
Hart-Parr Co. v. Robb-Lawrence, supra; Padrick v. Kiser Co., supra; Fuller v. 
Allen et al., 46 Okl. 417, 148 P. 1008: Denison et al. v. Phipps, 87 Okl. 299, 211 P. 83: 
Meir v. Crossley et al., 305 Mo. 206, 264 S. W. 882, 889, 35 A. L. R. 611. 


It is true that in order to constitute the transaction of business it is not neces- 
sary that the main business of the corporation be transacted in Hettinger county 
nor that all of the acts necessary to complete the transaction take place in Hettin- 
ger county. Hovey v. De Long Hook & Eye Co., (Sup.) 126 N. Y. S. 1. But the 
general nature of the business in which the corporation is engaged must be con- 
sidered in determing the effect of the acts done. 

The record shows defendant has no property in Hettinger county, has no 
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branch office there, has no representative stationed there, has no delegated solici- 
tor of business there. It is true resident members, being desirous of advancing 
the interests of the company, have solicited business, and there is in the record 
something to indicate that an officer of the company was there at one time and so- 
licited business. The applications for membership are made upon printed forms 
furnished by the company, are usually transmitted by mail. No one can secure 
membership in the company until this application is considered by the board of di- 
rectors at the home office, and if accepted and the policies issued they are issued 
from Grand Forks, and usually transmitted by mail. Assessments are made in 
Grand Forks county, the dues and premiums are payable there—in fact, everything 
which the company does with reference to the nature of its business except the 
inspection of the injured premises upon a claim of loss is done in Grand Forks 
county, other than specially delegated work performed by those stationed at Beach 
and the other places mentioned. 

In Minnesota Com. Men’s Ass’n v. Benn, etc., 261 U. S. 140, 43 S. Ct. 293, 67 
L. Ed. 573, the Supreme Court of the United States said such state of facts did 
not constitute transaction of business by a Minnesota corporation within the state 
of Montana. The Minnesota corporation had issued a policy to a resident of Mon- 
tana. The Montana Code (section 9112) provides for service upon foreign corpora- 
tions doing business within the state by service of the summons upon an agent desig- 
nated by the corporation, or upon the secretary of state if no agent is designated. 
Service of summons was made upon the corporation in Montana by service on the 
secretary of state andi judgment entered by default. The judgment was trans- 
mitted to Minnesota and action commenced thereupon. The corporation alleged 
that the Montana judgment was void, that it never transacted business in Montana, 
and never consented to be served therein. The question turned upon whether or 
not the acts done constituted transacting business. The court held that merely 
because “one or more members without authority to obligate it, solicited new mem- 
bers” for the corporation, is not enough to justify the holding that the company 
was transacting business therein, even though the company reserved the right to 
investigate claims made upon the policy. 

True, this was an insurance case to recover for accidental death, and there- 
fore it was possible that losses under the policy could be adjusted without any 
representative of the company going to the place of the former residence of the 
deceased; but the same rule is applied by the same court in the matter of other 
corporations. See Green v. Chi., Bur. & Q. R. R. Co., 205 U. S. 531, 27 S. Ct. 
595, 51 L. Ed. 916; People’s Tob. Co. v. Amer. Tob. Co., 246 U. S. 79, 38 S. Ct. 
233, 62 L. Ed. 587, Ann. Cas. 1918C, 537; Rosenberg Bros. & Co. v. Curtis Brown 
Co., 260 U. S. 516, 43 S. Ct. 170, 67 L. Ed. 372. The intent of the company with 
reference to the acts charged and the character of the authority given to those 
who purport to appear for the company seem to be controlling factors. In Com- 
mercial Mut. Acc. Co. v. Davis, 213 U. S. 245, 29 S. Ct. 445, 447, 53 L. Ed. 782, 
it is held that life insurance companies who send a representative into a district 
“clothed with full authority to adjust a claim” is one who under the statutes of 
Missouri “adjusts or settles the loss.” The statute authorized service upon such 
person within the state, and thus the corporation had an agent within the state 
But this case, though cited, is not applicable for it is dealing with the legal qua!- 
ifications of the agent rather than the nature of the acts done. In Connecticut 
Mut. Life Ins. Co. v. Spratley, 172 U. S. 603, 19 S. Ct. 308, 43 L. Ed. 569, the 
same distinction is made. 

In People’s Tob. Co. v. American Tob. Co., supra, it is held that the business 
transacted must be of such a character as warrants the inference the corporation 
subjects itself to jurisdiction. True, the district court has jurisdiction throughout 
the state; but the corporation is not subjecting itself to the jurisdiction of the dis- 
trict court of Hettinger county so as to preclude a change of venue unless the na- 
ture of the business done is such as to justify the inference there is a place of 
business there. In People’s Tob. Co. v. Amer. Tob. Co., supra, the court held that 
advertising wares in Louisiana, sending solicitors into the state having no author- 
ity beyond solicitation, do not constitute doing business by a New Jersey corpo- 
ration so as to justify the bringing of an action within the state of Louisiana. In 
Pembleton vy. Ill. Com. Men’s Ass’n, 289 Ill. 99, 124 N. E. 355, 358, it was held 
that: “The mere solicitation of business by agents of a foreign corporation is not 
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such ‘doing business’ within the state as to subject the foreign corporation to the 
jurisdiction of the courts of the state in which the business is solicited. * * *” See 
also Baldwin v. Iowa St. Trav. Men’s Ass’n (C. C. A.) 40 F.(2d) 357. 

It is true that losses under life insurance policies may be adjusted without any 
one appearing for the foreign corporation within the state, but it is difficult for 
losses to be adjusted under fire insurance policies without some representative of 
the company appearing for adjustment, and therefore the adjustment is part of 
the business transacted under the policy. The Legislature made provision, how- 
ever, for just such cases in subdivision 5 of section 7415. Therefore we cannot 
consider that the Legislature also intended such cases to be covered by the amend- 
ment known as subdivision 6. The case at bar does not differ in principle from 
a suit against the corporation for wages earned or wares sold. 

The Legislature must have had in mind principally, the cases of domestic cor- 
porations which have established places of business in various counties, and can 
be said to be present in the county transacting business. A domestic corporation 
that has no such place of business and no resident agent sends no authorized 
agent into the county for the purpose of securing business, and has no representa- 
tive within the county on any matter connected. with the business involved in the 
suit, and at no time had any authorized agents within the county on any matter 
connected with the suit, cannot be said to be transacting business within the coun- 
ty. 

We are constrained to hold that the record does not show the defendant was 
transacting business in Hettinger county and is therefore entitled to a change of 
venue to the place of his residence. This opinion is rendered after rehearing 
involving the main issues in the case. 

The order of the lower court is reversed. 

Christianson, C. J., and Nuessle, Birdzell, and Burke, JJ., concur. 


INABINET v. ROYAL EXCHANGE ASSUR. OF LONDON et al. No. 13349. 


Supreme Court of South Carolina. Feb. 10, 1932. 


162 Southeastern Reporter 599. 
1, INSURANCE. 


Forfeitures of insurance contracts are not favored. 
(For other cases, see Insurance, Dec. Dig. § 146]3].) 
INSURANCE. 

Provision in insurance policy that commencement of foreclosure proceeding or 
giving notice of sale with knowledge of insured should void policy held invalid 
(Civ. Code 1922, § 4096). 

The provisions of the insurance policy in question that the policy 
should be void unless otherwise provided by writing, if, with the knowledge 

of the insured, foreclosure proceedings were commenced or notice of sale 

was given under a mortgage or trust deed, was invalid because of Civ. 

Code 1922, § 4096, providing that any clause of an insurance policy pur- 

porting to limit or invalidate the policy because of an incumbrance by real 

estate mortgage of property insured is void, since the expression “in case 

of encumbrance by a real estate mortgage” of the property insured by 

such policy, means where there is a real estate mortgage of the property 

insured by such policy. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

Appeal from Common Pleas Circuit Court of Orangeburg County; M. M 
Mann, Judge. 

Action by C. R. Inabinet against the Royal Exchange Assurance of London 
and another. From a judgment*for plaintiff, the Royal Exchange Assurance of 
London appeals 

Affirmed. 

John T. Seibels and James H. Fowles, both of Columbia, and M. E. Zeigler, 
ot Orangeburg, for appellant. 

Lide & Felder, of Orangeburg, for respondent. 

STABLER, J. 

This is an action on a fire insurance policy. The complaint alleged that on 
March 14, 1930, the defendant Roval Exchange Assurance of London insured 





Fire | Inabinet v. Royal Exchange Assur. of London et al. 1043 


plaintiff's residence against loss or damage by fire in the sum of $2,500, the 
premium being duly paid and the policy delivered; that at the time the policy was 
issued the defendant was advised that J. B. Robinson held a mortgage over the 
tract of land upon which the insured building was located; that the building was 
totally destroyed by fire during the life of the policy, and that the defendant, 
though duly notified thereof, refused to pay the insurance and denied liability 
therefor. Judgment is sought for the sum of $2,500 and interest. 

As one of its defenses, the defendant set up the following provision of the 
policy: “This entire policy shall be void, unless otherwise provided by agreement 
in writing added hereto if with the knowledge of the insured, foreclosure pro- 
ceedings be commenced or notice given of the sale of any property insured here- 
under by reason of any mortgage or trust deed”; and alleged that, with the 
knowledge of the plaintiff and without the agreement of the defendant, and before 
the building was burned, foreclosure proceedings of the J. B. Robinson mortgage 
were commenced and notice of sale was given. 

Plaintiff demurred to this defense on the ground that, under section. 4096 
of the Civil Code of 1922, it does not constitute a defense to the cause of action 
set up in the complaint nor a bar to recovery. The demurrer was sustained hy 
Hon. M. M. Mann, circuit judge, and defendant appeals. 

Besides the provision already quoted, the policy contains the following clause: 
“Any loss that may be ascertained and proven to be due the assured under the 
building items of this policy shall be held payable to J. B. Robinson as interest 
may appear, subject, nevertheless to all the terms and conditions of this policy.” 

Section 4096 provides: “That hereafter any clause in any policy of insurance 
purporting or undertaking to limit or invalidate the force of such policy in case 
of encumbrance by real estate mortgage of the property insured by such policy, 
shall be, and the same is hereby, declared to be null and void.” 

\fter pointing out that the “standard” mortgagee clause was not used in the 
policy, but only the “simple loss payable’ clause, appellant cites the case of 
Norris v. Insurance Company, 55 S. C. 450, 33 S. E. 556. 74 Am. St. Rep. 765, 
construing practically the same provision contained in the policy here, as sup- 
porting its position, and earnestly maintains that the subsequently enacted section 
4096 does not nullify the policy provision against foreclosure proceedings, but only 
any provision against an undisclosed real estate mortgage. 

[1-3] In the absence of statute the decision in the Norris Case would control 
here and would be fatal to plaintiff's recovery, but the question is whether the 
statute had the effect of changing the law as laid down by the decision in that 
case. In answering this question, we must bear in mind that: (1) In this state 
forfeitures of insurance contracts are not favored by the courts. Scott v. Insur- 
ance Company, 102 §S. C. 115, 86 S. E. 484; Ward v. Fire Insurance Company, 
115 S. C. 53, 104 S. E. 316; Wheeler v. Insurance Company, 125 §S. C. 320, 118 
S. E. 609; Trakas v. Insurance Company, 141 S. C. 64, 139 S. E. 176, 53 A. L. R. 
1119. (2) Every contract entered into in this state embodies in its terms all 
applicable laws of the state just as completely as if the contract expressly so 
stipulated. Adler v. Cloud, 42 S. C. 272, 20 S. E. 393; Owen v. Insurance Com- 
pany, 84 S. C. 253, 66 S. E. 290, 137 Am. St. Rep. 845; Camden Wholesale Grocery 
- Insurance Company, 106 S. C. 467, 91 S. E. 732, 733; Rogers v. Insurance 
Company, 135 S. C. 89, 133 S. E. 215, 45 A. L. R. 1172; Massachusetts Bonding & 
Insurance Company vy. Law, 149 S. C. 402, 147 S. E. 444; Fischer v. Chisholm, 
139 S. C, 395, 157 S. E. 139. (3) A statute remedial in nature should be liberally 
construed in order to accomplish the object sought. Drayton v. Grimke, Bailey, 
Eq. 392; Newsom v. Manufacturing Company, 102 S. C. 77, 86 S. E. 195: Trammell 
v. Manufacturing Company, 102 S. C. 483, 86 S. E. 1057; Law v. J. F. Prettyman 
& Sons, 149 S. C. 178, 146 S. E. 815. ; 

l4) We think that the statute in question, construed in the light of these 
principles, covers the case before us. The expression “in case of encumbrance by 
teal estate mortgage of the property insured by such policy” seems to ‘us to 
mean “where there is a real estate mortgage of the property insured by such 
policy,” rather than “by reason of the existence of an undisclosed real estate 
Morteage of the property insured by such policy,” thus defining the scope of the 
policy provision declared void rather than stating the reason for the limitation or 
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invalidation of the policy by the clause at which the statute is aimed. And, clearly, 
under such definition, a clause in a policy which would deprive the insured and 
the mortgagee of the protection of the policy when foreclosure of the mortgagé 
is sought would limit or restrict the force of the policy in a case “where there is 
a real estate mortgage,” etc., and hence would be votd under the statute. 

The order appealed from is affirmed. 

Blease, C. J., Carter and Bonham, JJ., and -G. B. Greene, Circuit Judge, concur. 
CENTRAL FEDERAL FIRE INS. CO. v. LEWIS et al. No. 1489-5760. 
Commission of Appeals of Texas, Section A. Jan. 6, 1932. 

44 Southwestern Reporter (2d) 936. 
INSURANCE. 


In action on fire policy, interest should have been allowed from date of 
denial of liability, not date of fire. 

(For other cases, see Insurance, Dec. § 598.) 

Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by Mell Lewis against the Central Federal Fire Insurance Company 
in which A. W. Kloppenburg and others intervened. Judgment for plaintiff and 
interveners was affirmed by the Court of Civil Appeals [26 S.W.(2d) 474], and 
defendant brings error. 

Reformed and affirmed. 

Burgess, Burgess, Chrestman & Brundidge and IL. E. Elliott, all of Dallas, 
for plaintiff in error. 

H. G. Butts, Hunt & Hunt, and Walter F. Brown, all of Houston, and 
Charles Fertsch, of Hallettsville, for defendants in error. 

Critz, J. 

This suit was filed in the district court of Harris county, Tex., by Mell 
T.ewis against Central Federal Fire Insurance Company, hereinafter called the 
insurer. The suit was based on two fire insurance policies issued by the insurer 
to Lewis. One of the policies was for the sum of $10,000, and covered a three- 
story hotel building in the city of Hallettsville, Tex., and the other policy insured 
‘he furniture and equipment in the building to the extent of $2,500. Kloppenburg 
et al., hereinafter called interveners, held liens against the insured property, 
and intervened to assert their rights. According to the record and verdict of 
the jury, the building and its contents were totally destroyed by fire on October 
24,1927. 

Trial in the district court resulted in a verdict and judgment for Lewis 
and interveners in the total sum of $12,856.38. This judgment wads apportioned 
so as to give Lewis $8,484.45, and interveners $4,371.93. On appeal, this judg- 
ment was affirmed by the Court of Civil Appeals. 26 S.W.(2d) 474. The above 
judgment includes interest, as will hereinafter be shown. 

The jury found that the building was a total loss, and that the value of the 
contents which were destroyed by fire was $2,416. Based on the above verdict, 
the court, after making certain calculations and deductions not necessary to 
cetail here, entered judgment as above indicated. This judgment affirmatively 
discloses that the trial court allowed interest at the rate of six per cent. per 
annum from the date of the fire. This was error, as will later appear. 

The record discloses that the fire occurred on October 27, 1927. Ne proof 
cf loss was made, but on the last day of November, 1927, the insurer denied 
and repudiated its liability. Under such a record, interest should have been 
allowed from the date of denial of liability, November 30, 1927, instead of Octo- 
iver 27, 1927. Delaware Underwriters v. Brock, 109 Tex. 425, 211 S. W. 779, 782. 
We quote the following from Judge Greenwood’s opinion in the authority cited: 
“As already noted, there was no denial of liability by plaintiffs in error. It is 
the settled law of Texas that such a denial does mature the demand for loss or 
damage under a fire policy. Ins. Co. v. Jacobs, 56 Tex. 372; Ins. Co. v. Josey, 
6 Tex. Civ. App. 290, 25 S. W. 686: Ins. Co. v. McKey (Tex. Civ. App.) 152 S. 
W. 411: Ins. Co. v. Bomar (Tex. Civ. App.) 176 S. W. 157. And under such 
circumstances, interest would run from the date of denial of liability, regardless 
of whether 60 days had expired after proofs of loss had been furnished, and 
regardless of whether proofs of loss were waived. The case of East Texas Fire 
Ins. Co. v. Brown, 82 Tex. 638, 18 S. W. 713, is overruled, in so far as it holds 
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that no cause of action arises on a policy until 60 days aiter waiver ef proofs of 
loss, where the waiver consists, as it did in that case, ot an absolute denial of 
liability. Upon the mere waiver of proofs, without denial of liability, then the 
40 days should expire, after such waiver, before the institution of suit to enforce 
the policy. But an absolute denial of liability should be given the effect of an 
invitation to enforce the indemnity promised by the insurer in the only way 
open to the insured, and that at once.” 

A proper calculation shows that the excess interest allowed amounts to the 
cum of $68.28. This sum should be deducted from Lewis’ recovery. 

We have carefully read and considered all other assignments presented by 
the petition for writ of error, and, in our opinion, none of them present matters 
which ought to change or reverse the judgments entered herein by the two 
lower courts. 

For the reasons stated above, the judgments of the Court of Civil Appeals 
and of the district court should be modified so as to reduce the judgment in 
iavor of Mell Lewis by $68.28. In all other respects, the judgment of the two 
lower courts should be affirmed. Lewis should pay all costs of appeal in all 
courts. 

We recommend that the judgments of the Court of Civil Appeals and of 
the district court be modified and affirmed as above indicated, and that Mell 
Lewis pay all costs of appeal in all courts. 

Cureton, C. J. 

Judgments of the district court and Court of Civil Appeals are both reform- 
ed, and, as reformed, affirmed, as recommended by the Commission of Appeals. 


ST. PAUL FIRE & MARINE INS. CO. v. CULWELL et al. No. 907. 
Court of Civil Appeals of Texas. Eastland. Nov. 20, 1931. 
Rehearing Denied Jan. 15, 1932. 

45 Southwestern Reporter (2d) 347. 

1. INSURANCE. 

If plaintiff wife was sole owner of insured property so as to entitle her to 
reformation of policy 'in husband’s name, policy would not be void under uncon- 
ditional ownership clause. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

3. INSURANCE. ‘ 

Husband’s request to agent for fire. insurance did not amount to false state- 
ment respecting ownership as respects wife’s right to reformation of policy in 
her favor. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) ° 
7. INSURANCE. 

Evidence established value of drug store stock and fixtures destroyed by fire. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

8. INSURANCE. 

Execution of chattel mortgage on insured fixtures, of which insured was 
sole owner, held not to change insured’s “interest” therein so as to avoid policy or 
work forfeiture. 

Fire policy contained the usual provision that it should be void if any 
hange other than by death of insured took place in the “interest, title or 
possession” of the subject-matter of insurance by the voluntary act of 
insured. 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

9. INSURANCE, 

Where insured owns merely interest in estate, word “interest” in forfeiture 
lause of fire policy has force, and any change in such interest forfeits policy. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

10. INSURANCE. 
_Where insured owns title to property, word “interest” in forfeiture clause of 
policy has no application. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 
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11. INSURANCE. ss 

Insured’s statement in proof of loss that no other than affiant had any “in- 
terest” in property was not false, so as to void policy, because of existence 
chattel mortgage. 

(For other cases, see Insurance, Dec. Dig. § 552.) 
12. INSURANCE. 

Action on fire policy brought before expiration of 60 days after notice and 
proof of loss was not premature, where insurer denied liability. 

(For other cases, see Insurance, Dec. Dig. § 621.) 


Appeal from District Court, Jones County; W. R. Chapman, Judge. 

Action by A. E. Culwell and husband against the St. Paul Fire & Marine 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 

\ firmed. 

Cox & Harden, of Abilene, for appellant. 

Smith & Smith, of Anson, for appellees. 

LESLIE, J. 

Mrs. A. E. Culwell, joined pro forma by her husband, H. E. Culwell, brought 
this suit against the St. Paul Fire & Marine Insurance Company to recover tie 
amount of two insurance policies on a stock of drugs and fixtures destroyed by 
fire. The trial was before the court without a jury, and judgment was rendered 
in favor of the plaintiffs. The defendant appeals. The parties will be referred to 
as in the trial court. No findings of fact or conclusions of law were requested or 


filed. 


The defendant presented a plea in abatement and answered by general de- 
murrer, general denial, and specially (1) that the unconditional ownership pro- 
vision of the policy was violated by the plaintiffs; (2) that there was a change 
in the title and interest of the insured in the subject-matter of the contract which 
worked a forfeiture of the same; and (3) that the insured made false statements 
in ys proof of loss forfeiting the insurance. 

\ disposition of the appeal requires a rather full statement of the nature of 
the suit and the facts involved. For many years _ to the date of the policies, 
the Avoca Drug Company had carried on a drug business at Avoca, Tex. During 
such period its ownership was in different persons. According to the ple uintiffs’ 
pleading and testimony, at the time the policies here involved were written, Mrs 
A. E. Culwell was the sole owner of the subject-matter of the insurance. The 
policies were written by the defendant’s local agent in favor of H. E. Culwell, the 
husband, a according to the pleadings and the testimony, was the agent of 
Mrs. A. E. Culwell, and her manager in carrying on the business. She seeks to 
recover on the policies by alleging and establishing the facts that would entitle 
her to a reformation of the policy on the grounds of mutual mistake, making 
them payable to or in favor of the Avoca Drug Company, of which she was the 
sole owner. The right to reformation of such contracts after loss, and recovery 
direct on the facts establishing such right, is supported by the authorities gen- 
erally. AZtna Ins. Co. v. Brannon, 99 Tex. 391, 89 S. W. 1057, 2 L. R. A. (N. S.) 
548, 13 Ann. Cas. 1020. This is apparently the controlling question in the case. 

Plaintiffs’ pleadings recognize the fact that the policies as written are in favor 
of the husband, H. E. Culwell, and seek by reformation of the contract to avoid 
the effect of the defense based upon the alleged violation of the sole ownership 
provision in the policies. 


or 


[1] The defendant’s first assignment and proposition complain that the court 
erred in overruling its general demurrer. The contention is overruled, and reasons 
therefor will appear in our discussion of propositions 2 and 3. These propositions 
are presented as pertaining to the same question raised by the first assignment, to 
wit, “the breach of unconditional ownership clause contained in the policies.” Each 
policy contained the provision that it should be void “if the interest of the insured 
in the property be other than unconditional and sole ownership.” Under the plead- 
ings and the testimony, these propositions are believed to be without merit. They 
would have application if H. E. Culwell, the husband, was attempting to recover 
on this state of facts. If he prosecuted a suit as the insured, he would not be 
able to recover as against the defense setting up the breach of said provision, and 
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the policy would be void for the reasons assigned, and as held in the authorities 
cited by appellant: National Fire Ins. Co. v. Carter (Tex. Com. App.) 257 
S. W, 531; Niagara Fire Ins. Co. v. Pool (Tex. Civ. App.) 31 S.W.(2d) 850; 
U. S. Fire Ins. Co. v. Farris (Tex. Civ. App.) 297 S. W. 575; Winfrey v. 
Giraid F. & M. Ins. Co. (Tex. Sup.) 38 S.W.(2d) 1099 

Such, however, is not the case. Here it is Mrs. Culwell, merely joined pro 
forma by her husband, who sues. Hence, unless the propositions are valid as 
against her asserted right of recovery, they should be overruled. 

|2, 3] The trial court has held the pleadings and testimony sufficient to war- 
rant the reformation sought and the judgment complained of. Certainly Mrs. 
Culwell had a right to conduct the drug business under the style and name of the 
Avoca Drug Company. The defendant’s local agent had, for some years prior 
thereto, written the insurance for the company, and had written such policies 
payable to the Avoca Drug Company. H. E. Culwell, agent and manager of the 
business, orally applied for the insurance evidenced by the policies in suit. The 
request was for insurance for the Avoca Drug Company. Concerning that trans- 
action, Rennels, defendant’s local agent, testified: “I think I, as agent, have heen 
writing insurance upon the drug store over there about eight years. I have been 
writing insurance on that place, during that time, in the name of Avoca Drug 
Company up until the last two policies, these two, that is, now. I wrote those 
two policies that you have there. I cannot explain why I wrote those different to 
what I did the others, nothing only [ just thought Mr. Culwell was the owner of 
the Avoca Drug Company, and I didn’t think it would make any difference the way 
it was written, and I just wrote it ‘H. E. Culwell.’ When these two policies were 
written there was no written application made for them. I did not require written 
applications in the former policies.” 

This in brief indicates the nature of the testimony bearing on the right of 
reformation, and, while the testimony is to the effect that neither the local agent, 
its adjuster, nor the company was ever expressly informed that Mrs. Culwell 
owned the Avoca Drug Company, the agent, nevertheless, inadvertently or mis- 
takenly wrote the policies to H. E. Culwell rather than to the Avoca Drug Com- 
pany. Further, the mistake appears not to have been discovered by any of the 
parties concerned until after the fire and when proof of loss was made. 

The right to reformation making the policies in favor of the Avoca Drug 
Company is sustained by the testimony. In such situation, What are the rights of 
Mrs. Culwell, the sole owner of the company? She was the Avoca Drug Com- 
pany, both when the policies were issued and when the losses were sustained. AI- 
though Rennels did not know she was the owner of the property, the testimony 
fails to disclose that he made inquiry for the purpose of ascertaining who owned 
the drug store and fixtures. As said in American Cent. Ins. Co. v. Heath, 29 Tex. 
Civ. App. 445, 69 S. W. 235, “If it [defendant] was solicitous as to who composed 
the firm, it should have interrogated Heath’—the Culwells in the instant case, 
and, if they had then made statements contrary to the facts, the defendant might 
have some basis for its contention here. On the other hand, the testimony estab- 
lishes that neither Culwell nor his wife made any statements concerning the own- 
ership of the drugs and fixtures. He merely requested insurance for the Avoca 
Drug Company. This did not amount to a false statement on the matter of own- 
ership. Therefore, with the policies reformed and payable to the Avoca Drug 
Company, Mrs. Culwell’s right of recovery as against the defense here presented is 
warranted by the following authorities: Bonnet v. Merchants’ Ins. Co. (Tex. Civ. 
PP ) 2 S. W. 316; American Cent. Ins. Co. v. Heath, 29 Tex. Civ. App. 445, S. 

35 

The facts of both cases are very similar. There, as here, the policies of insur- 
ance provided that they should be void if the ownership or interest of the insured 
was not truly stated. In the case first cited, one Rafael Bonnet, who brought the 
suit, was doing business in the name of Bonnet Bros. He was the sole owner of 
the firm and stock of goods destroyed by fire. He insured the goods in the name 
of the firm, Bonnet Bros. The policy was attached to plaintiff’s petition. The 
trial court sustained a general demurrer to the petition on the ground that it 
showed on its face that the plaintiff had concealed his interest in the insured 
property, and that by the terms of the policy it was null and void on account of 
such concealment. The Court of Civil Appeals at San Antonio held that this was 
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error on the part of the trial court, saying: “There is no statute of this state that 
prohibits the use of firm names which fail to indicate the members of the partner- 
ship, and appellant had the right to do business for himself under a firm name, if 
he so desired, and the right to insure his property in that firm name. His repre- 
sentation that the property belonged to Bonnet Bros. was correct at the same time 
that he owned the entire interest in the goods.” 

The other authority cited is equally in point and in somewhat different lan- 
guage the rule is stated thus in 26 C. J. 174, § 211: “Actual ownership satisfy- 
ing the condition requiring sole and escondabaa’ ownership is not interfered 
with by the fact that insured has carried on his business in the name of another 
for purposes of strengthening his credit or otherwise. So a person doing business 
in a firm or corporate name may take out insurance in that name without violat- 
ing a provision that the policy shall be void if insured conceal or misrepresent 
any material fact or if his interest be not truly stated.” 

Numerous authorities are cited in support of the text. In addition to the 
Texas cases, supra, we note the following: Erb v. Fidelity Ins. Co., 99 Iowa, 727, 
69 N. W. 261; Phoenix Ins. Co. v. McKernan, 104 Ky. 224, 46 S. W. 698; Gould v. 
York County = Fire Ins. Co., 47 Me. 403, 74 Am. Dec. 494; New Hampshire 
Fire Ins. Co. v. Wall, 36 Ind. App. 238, 75 N. E. 668. Hence our conclusion that 
the Culwells, in applying for the insurance in favor of the Avoca Drug Company, 
did not misrepresent any fact concerning the ownership of the property. These 
propositions are overruled. 

[4, 5] Defendant’s propositions 8, 9, and 10 are briefed. They are presented 
by the defendant immediately after propositions 2 and 3. They are presented as 
logically following said propositions, “because they deal with the question whether 
the unconditional ownership clause was waived by the defendant.” It is evident 
that the conclusions reached in the discussion of propositions 2 and 3 have a 
material bearing upon the questions presented by these propositions. Plaintiff's 
right to a reformation and recovery on that theory being established, it necessar- 
ily follows that the adjuster sent out by the defendant was commissioned to settle 
and adjust the loss with the Avoca Drug Company, Mrs. Culwell herself. She 
was the party with whom the defendant was dealing through its local agent when 
it agreed to issue the policies. The reformation related back to those negotiations 
and operated as of the date of the policies. Hence Mrs. Culwell’s right of re- 
covery is not necessarily based upon the defendant having waived any rights under 
the sole ownership clause of the policy. The defendant has simply failed to show 
that she breached said provision. These propositions are overruled. 

[6, 7] Proposition 7 complains that the judgment is against the law and 
the evidence, in that the conan was personal property, and that there was 
neither pleading nor proof by the plaintiff of the value of, the property. In the 
absence of any special exceptions directed to the allegations concerning the de- 
scription and value of the property destroyed, we conclude the pleadings were 
sufficient. Further, there is evidence supporting these allegations. It is reflected 
by a statement found in the defendant’s brief, wherein it is said: “On Heyde’s first 
interview with H. Culwell, the parties came to an agreement about the extent 
of the loss, and HHevde was recommending oe through the general agents, 
Cravens, Dargan & Company, on the basis of $ 2457.00, believing that H. E. Cul- 
well, the insured, was the owner of the property.’ 

There is testimony warranting the conclusions manifested by this excerpt and 
such admission, statement, or declaration by the agent and adjuster of the de- 
fendant (aside from any question of proof of loss or limitation upon the adjus- 
ter’s authority) would be independent testimony of probative force on the issue 
of value. It is not a question of the adjuster’s authority to settle losses. This 
proposition is overruled. 

The fourth proposition has been examined and is overruled. What has been 
said concerning the right of reformation on the ground of mutual mistake un- 


der propositions 2 and 3 in effect disposes of this one. 


[8] The fifth proposition asserts that the policy of insurance on the fixtures 
was void, and would not support a recovery for the loss of same, since plaintiffs, 
without the knowledge or consent of the defendant, executed a chattel mortgage 
on the fixtures eight days after the policy was issued. The policy contained the 
usual provision that it should be void if any change, other than by the death of 
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the insured, took place in the interest, title, or possession of the subject-matter of 
insurance by the voluntary act of the insured. The contention is that the execu- 
tion of the mortgage effected such prohibited change and rendered the policy void 
under this provision. 

The evidence conclusively shows that there was no such change in the title 
or possession of the subject-matter of the insurance. This at all times remained 
in the insured. It remains to consider whether the execution of the mortgage 
wrought any change in the “interest” of the insured in the fixtures, thereby work- 
ing a forfeiture of the policy covering the same. 

[9] It is therefore evident that, in the sense in which the word “interest” is 
used in this contract of insurance, there was no change of interest (by reason 
of the execution of the mortgage) such as was prohibited by this clause of the 
policy. As said by our Supreme Court in Insurance Co. v. O’Bannon, 109 Tex. 
281, 206 S. W. 814, 815, 1 A. L. R. 1407: “Where the insured is the owner of only 
an interest in the estate, the word ‘interest,’ used in the forfeiture clause has 
force, and any change in such interest would forfeit the policy; but where the 
insured is the owner of the title the word ‘interest’ has no application.” 

In other words, the word “interest” as here used and in so far as the con- 
tention of the appellant is built thereon, has no application under the facts of this 
case. Mrs. Culwell was the sole owner of the title at all times, and no question 
could arise on an alleged “change of interest” in the contemplation of the policy. 
The opinion just cited is very enlightening on the legal significance of the words 
“interest,” “title,” and “possession,” when so used in a policy of insurance. This 
proposition is overruled. 

{10, 11] By its sixth proposition the defendant claims that the policy was 
rendered void by false statements made by the insured in its proof of loss. The 
falsity is alleged to lie in that part of the affidavit stating that no other person 
than afhant had any interest in the property, whereas the mortgage discussed 
under the previous proposition disclosed that the mortgagee therein had an 
interest in the same. In our discussion of the fifth proposition, we pointed out 
that, by the execution of the mortgage, the insured worked no change in her 
“interest” in the subject-matter of the insured. It therefore necessarily follows 
that the proof of loss is not tainted with fraud or false statements in the respect 
alleged, and this proposition is overruled. 

Further, we are of opinion that the testimony does not bear out the charge of 
fraud and false swearing charged to the insured in the matter of making the 
proof of loss. 

[2] The eleventh proposition, alleging error on the part of the court in 
overruling the defendant’s plea in abatement on the ground that the suit was pre- 
maturely brought before the expiration of sixty days after notice, proof of loss, 
etc., is likewise overruled. We think it evident that defendant’s denial of lia- 
bility justified the institution of the suit at the time it was filed. 

For the reasons assigned, the judgment of the trial court is affirmed. 


SECURITY INS: €O. v. DAVIS. No 
Court of Civil Appeals of Texas. Ea tle 
Rehearing Denied Jan. 15, 193-2. 
45 Southwestern Reporter (2d) 379 
4. INSURANCE. ; 
Where only agreement respecting fire insurance made was one embodied in 
Written instrument sought to be reformed, there could be no reformvicn 
(For other cases, see Insurance, Dec. Dig. § 143[1].) 
Hickman, C. J., dissenting. 
\ppeal from District Court, Eastland County; Geo. L. Davenport, Judge. 


_ _ Action by Edgar Davis against the Security Insurance Company. From the 
judgment, defendant appeals. 


Reversed and rendered. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

Butts & Wright, of Cisco, for appellee. 

FUNDERBURK J. 

A policy of insurance, dated March 24, 1929, executed by Security Insurance 
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Company to Edgar Davis, for which the tatter paid an annual premium of $150, 
purported to insure for one year a model D spudder “while located and contained 
as described” therein, “and not elsewhere.” The location descr bed theren — as 
“Newton No. 1, Newton Lease, Brown County, Texas.” The policy was accepted 
by the insured without being read. The spudder insured was at the time actually 
located at Diller No. 2 on Diller ranch lease in Throckmorton county, Tex. On 
November 2, 1929, the spudder, while located on the Bull lease well No. 4 in 
Brown county, was burned. This location was something like 1,800 to 1,900 feet 
from said Newton No. 1 on the Newton lease and across Jim Ned creek. Said 
policy was executed in renewal of another policy dated March 24, 1928, insuring 
the same property in the same location. The last-named policy was issued to 
Davis through N. F. Payne as agent for the insurance company. Subsequently, 
FE. P. Crawford, in negotiating a deal to take over the Payne agency, applied to 
Treavitt, agent of Edgar Davis, to know if he could have the renewal of existing 
policies, and was authorized to renew, at the expiration thereof, said policy dated 
March 24, 1928. It was in pursuance of that understanding and direction that 
the policy in suit was issued. There was no other communication, written or 
verbal, between Crawford, the agent, or any one acting for him or the insurance 
company, on the one hand, and Edgar Davis, the insured, or any one acting for 
him, on the other, regarding the terms and provisions of the insurance contract. 

The insurance company having denied liability, this suit was brought by 
Davis upon the policy to recover the insurance. It was alleged that the provision 
in the policy, to the effect that the property was insured while located on the 
Newton lease and not elsewhere, was the result of a mutual mistake of the parties; 
that it was the mutual intention of the parties to provide that said property be 
insured while located on the Diller lease in Shackelford county, “and on such 
other leases and at such other wells as it would be located on and at during the 
time commencing March 24th, 1929, and terminating on March 24th, 1930.” 
Reformation, accordingly, of said policy was sought. 

The defendant, Security Insurance Company, defended, first, upon the ground 
that the policy did not cover the loss, because the property was not, at the time 
of loss, located on the Newton lease; and, second, because the insured had, prior 
to loss, transferred his interest in the property to Cranfill-Reynolds Company, a 
third party, contrary to another provision in the policy. Upon a nonjury trial, 
the court found against the defendant’s contention as to a transfer of interest in 
the property, and further found that, by mutual mistake of the insured and 
insurer, the policy provided that the property was insured only while located on 
the Newton lease, and that it was the mutual intention of the parties to provide 
for the insurance of said property for the entire period of one year from March 
24, 1929, to March 24, 1930, “while said property was located on the Diller 
Lease in Shackelford County and at such other leases and at such other wells as 
it would be located on and at during such time.” From a judgment for plaintiff 
in accordance with such findings, the defendant has appealed. 


If the evidence does not, as a matter of law, show that there was no such 
transfer by Davis of his interest in the property insured to Cranfill-Reynolds 
Company as to exempt the insurer from liability under the terms of the contract, 
the evidence, we think, at least raised an issue of fact as to which the finding 
of the trial court is conclusive. 

[1-3] Upon the other point, a determination of the question presented involves 
a consideration of some of the elementary principles of contract law and of the 
nature of the equitable remedy of reformation. Some of these principles will 
be noticed. One of the requirements for the formation of a simple contract 1s 
“an expression of mutual assent of the parties to a promise or set of promises 
Williston on Contracts, § 18. Such “mutual assent must be expressed (italics 
ours) by one party to the other, and except as so expressed is unimportant.” Id. 
§ 22. Ordinarily, “mutual assent” is expressed by an offer and an acceptance. 
Id. § 23. The words of the parties necessary to express such mutual assent include 
also “what is necessarily to be implied from what they said.” Id. § 22a. The 
“mutual assent” may be expressed by acts, and in such case “any conduct of one 
party from which the other may reasonably draw the inference of a promise !s 
effective in law as such.” Id. § 22a. 
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The question presented for decision, stripped of all nonessentials, and reduced 
to its final analysis, is whether or not there was any evidence to show that mutual 
assent of the insurer and insured was expressed to a promise on the part of the 
insurer to insure the property in question while same was located on the Diller 
lease in Shackelford county, “and at such other leases and at such other wells as 
it would be located on and at during such time”; i. e., one year from March 24, 
1929. Even a part of this question may be eliminated from consideration. We 
are inclined to think that, if it was known to both parties at the time the 
insurance contract was made that the spudder was located on the Diller lease, 
ihe certain fact of an intent to insure the property would necessarily imply a 
promise to insure it in its then location, and the necessary mutual assent thereto. 
But it is unnecessary for us to decide this point. The fact that the loss occurred 
while the spudder was located on neither the Newton lease nor the Diller lease 
narrows the material inquiry to a consideration of whether or not there was 
any evidence to show the expression of a mutual assent to a promise on the 
part of the insurer to insure the property while located on any lease or at any 
well it would be located on or at during the year beginning March 24, 1929, and 
ending March 24, 1930. 

If there was any such evidence, of what does it consist? As shown in the 
foregoing statement, there were no preliminary negotiations between the parties, 
except an inquiry upon the part of the insurance agent some time before as to 
whether he would be permitted to renew the former policy at its expiration and 
a direction from the insured’s agent to make such renewal at said expiration. 
All that was ever thereafter done was that the agent caused to be prepared a 
policy exactly like the one to be renewed, except as to the time, and delivered it 
by mail to the insured. Since the insured must recover, if at all, upon a contract, 
it cannot be contended, of course, that there was no contract. Granted then, that 
there was a contract, the mutual assent to its provisions necessary to be expressed 
was expressed by means of an offer made by the insurer and accepted by the 
insured, or an offer made by the insured and accepted by the insurer. Either the 
insured offered to accept a policy containing the same provisions as the former 
policy, which offer was accepted by the insurer by its act in delivering such 
policy, or else the insurer, by mailing such a policy to the insured, thereby 
offered insurance according to the provisions of the policy, which offer was 
accepted by the insured by keeping the policy and paying the premium. It 
necessarily results that the parties, in one or the other of these ways, expressed 
their mutual assent to the provision in the policy to the effect that the property 
was to be insured while located on the Newton lease in Brown county and not 
elsewhere. If they did not express mutual assent to that provision, they did not 
express mutual assent to any provision, and no contract for insurance existed. 
If the parties did not intend to express their assent to such a provision, then they 
simply did not make the contract they intended to make. If the only contract 
made was one the parties did not intend to make, the equitable principles govern- 
ing the reformation of written instruments can afford no relief. “Reformation is 
a proper remedy where the parties have reached a definite and explicit agreement 
understood in the same sense by both, but by their mutual or common mistake 
the written contract fails to express this agreement.” Black on Rescission & 
Cancellation, § 11. “If the writing embodies the contract actually made, the fact 
that the parties acted under a mistaken idea either of law, equity, or facts will 
not entitle a party to such relief; for no court has jurisdiction to change the 
contract actually made.” Delaware Ins. Co. v. Hill (Tex. Civ. App.) 127 S. W. 
283, 286; 53 C. J. 909. “A contract which the parties intended to make, but did 
not make, cannot be set up in place of one which they did make, but did not 
intend to make.” Reagan v. Bruff, 49 Tex. Civ. App. 226, 108 S. W. 185, 187; 
53 C. J. 909. “There can be no reformation unless there is a preliminary agree- 
met, a prior contract either written or verbal, by which to make the rectification. 
The minds of the parties must have met in a contract, for if they did not there 
Is no contract, and hence none to be rectified. There must have been an agree- 
ment, a common assent to the same thing, a valid agreement sufficiently expressing 
the real intent of the parties. If no contract was ever made concerning the 
matter about which a mistake is claimed, there can be no reformation. Inasmuch 
as the written instrument must fail to express the agreement the parties actually 
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made, the contract established must differ from the instrument sought to be 
reformed. Thus the terms of the real agreement, the exact contract which the 
parties agreed upon but failed through mistake to put into the writing, must be 
shown.” 53 C. J. 924. 

[4] The logical and necessary deduction to be made from these principles is 
that, where the only agreement made, as in this case, is the one embodied in the 
written instrument sought to be reformed, there can be no reformation. These 
conclusions seem to be in entire accord with all the authorities cited in tlie briefs. 
As to the necessity of the assent of the insured to the provisions claimed to 
have been agreed upon, and by mutual mistake omitted or not correctly expressed, 
Judge Williams, in A®tna Ins. Co. v. Brannon, 99 Tex. 391, 89 S. W. 1057, 1061, 
2L. R. A. (N. S.) 548, 13 Ann. Cas. 1020, speaking for the Supreme Court, 
said: “Of course, the question whether or not the agent did assent is to be 
determined from what he said and did in the negotiations, and not from any 
uncommunicated intention he may have had.” (Italics ours.) 

We are therefore of opinion that the trial court erred in its finding and 
judgment, because of which the judgment be reversed and judgment here rend- 
cred that plaintiff take nothing by his suit, all.of which is accordingly so ordered. 

Hickman, C. J., dissents. 

On Rehearing. 

Funderburk, J. 

In the original opinion we said, in stating the case, that Crawford, the insur- 
ance agent, “in negotiating a deal to take over the Payne agency, applied to 
Treavitt, agent of Edgar Davis, to know if he could have the renewal of existing 
policies, and was authorized to renew, at the expiration thereof, said policy dated 
March 24th, 1928.” With reference to this statement it was said: “ * * * There 
were no preliminary negotiations between the parties, except an inquiry upon the 
part of the insurance agent sometime before, as to whether he would be per- 
mitted to renew the former policy at its expiration and a direction from the 
insured’s agent to make such renewal at said expiration.” This statement wa: 
based upon testimony of Treavitt as follows: “I did say that, in 1928, Mr. 
Crawford got in touch with me, and asked me, in substance, that if he bought 
Mr. Payne out if I would allow him to renew the fire and other insurance which 
Mr. Payne had been carrying for Mr. Davis and Cranfill-Reynolds. I did tell 
him that we would let him renew the policies and to go ahead and renew them 
as they expired from time to time.” (Italics ours.) 

In our re-examination of the case, in response to appellant’s able motion for 
rehearing and very earnest argument made in support thereof, we have had our 
attention directed to the possible significance of other testimony of Treavitt, as 
follows: “I did have a conversation with Mr. Crawford for Mr. Davis and 
Cranfill-Reynolds Company with reference to whether or not he would continue 
to handle all of the business for them if he purchased the agency from Mr. 
Payne. I did agree with him that he would continue to carry the insurance in the 
event he purchased the agency from Mr. Payne.” (Italics ours.) It was our 
view that the testimony first quoted was not in conflict with that last mentioned, 
but simply more specific. We are still of the opinion that such is the proper 
construction of all the testimony. If the witness had a specific agreement with 
the agent by which the latter was obligated to renew at their expirations all 
policies then existing, as he said he had, it would be perfectly natural, we 
think, for him to refer to such an agreement as one wherein the agent had asked 
the witness “whether or not he would continue to handle all of the business for 
them if he purchased the agency,” and which had resulted in an agreement that 
“he (that is, the agent) would continue to carry the insurance in the event he 
purchased the agency from Mr. Payne.” 

[5] But it may be well to consider whether it would affect the disposition 
of the appeal if we should regard the evidence as showing, not an agreement 
to renew existing policies at their expirations, but an agreement to “continue 
to handle all of the business,” and “carry the (italics ours) insurance.” Such an 
agreement would not be enforceable as a contract, unless supplemented by 
reference to the then existing contracts of insurance. How could the appellant 
be connected with such an agreement any more than some other insurance com- 
pany of which Crawford was agent? It was just as necessary to show that appel- 
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lant was a party to the alleged agreement as that the agreement existed. 
Sp rringfield, ete., Ins. Co. v. Hubbs-Johnson, Motor Co. (Tex. Com. App.) 42 
\W.(2d) 248. How otherwise could the amount of the insurance be determined? 
|. The testimony would show no contract capable of rectification unless it be 
referred to the then existing policies to show, among other things, the insurer, 
the property insured, the amount of insurance, the particular terms, etc. Of 
necessity, then, the agreement, if construed as one by which appellant obligated 
itself to continue to carry insurance, would be one obligating it to carry insur- 
ance in the amount, upon the property, at the place, etc., as provided in the then 
existing policy, save only as the new agreement enlarged, restricted, or varied 
the terms and provisions of such policy. It may be granted that an unconditional 
agreement to continue to carry insurance upon a particular property may be 
inconsistent with a policy insuring the property only while located at a place 
where the property was not located when the policy became effective. Although 
the next day, or a few days thereafter, the property could have been located 
so as to be protected within the terms of the policy, there would necessarily be 
an appreciable time when the insurer would not “continue to carry the insur- 
ance.’ We are somewhat inclined to the view that the policy was subject to 
rectification to the extent of providing insurance upon the property at the place 
the property was located when the policy went into effect. As suggested in the 
original opinion, if the property had been destroyed at that place, it may be 
that reformation would have been available. We do not decide this question. 
it is one itself not free from difficulty, and its decision is wholly unnecessary. 
But, conceding that reformaticn could have been had under such circumstances, 
how could that warrant a finding of the existence of a contract having a pro- 
vision’ not necessary to a continuance of the insurance previously existing and 
not contained in such former policy, but entirely different in legal effect from 
any provision in such policy? If the agreement testified to, in order to be effec- 
tive as a contract necessarily referred to and made a part thereof the terms and 
provisions of the previous policy save only as the oral agreement varied the 
terms of the poliey, then it would be just as competent and logical to hold that 
the new contract was for a different amount of insurance, or was upon an 
entirely different property, as that it insured the property not merely at the 
place it was then located or in a named place, but at any other place where it 
might be located in the future. Suppose the witness of the insurer had testified 
that, by reason of facts known to them, they intended to insure the property 
after the expiration of the existing policy in the amount of $5,000 instead of 
$3,000, or that they intended the insurance to cover certain additional or different 
property than that named in the former policy, and suppose appellee’s witnesses 
testified to the same intention, based upon knowledge of the same facts. In 
the absence of any communication of such intention from one to the other 
n the form of an offer and acceptance, could any contract be thus formed em- 
bodying such intention? Just so, we think, could no contract be shown by the 
wholly uncommunicated intention—if the evidence shows such—that the pro- 
perty in question should be insured, not as provided in the previous policy (i e, 
cnly while located at a particular place), but at any place where it might be 
located in the future. 

After a careful consideration, we are still of the opinion that, under the 
authorities cited and the reasoning upon which same are based, no right of 
reformation is shown by the record in this case, and that the motion for re- 
nearing must be overruled, which is accordingly so ordered. 


HULEN v. AMERICAN CENT. INS. CO. No. 1309—5810. 
Commission of Appeals of Texas, Section B. Jan. 27, 1932. 
45 Southwestern Reporter (2d) 570. 
1. INSURANCE. 
Insurance policy is contract, and, in construing it, same rules of law will be 
applied as in case of other contracts. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 
Clause in policy covering after-acquired rolling stock, held to insure after- 
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acquired locomotive from date of acquirement, on insured’s reporting acquire- 
ment within prescribed time, and tendering premium. 

After-acquired locomotive was insured from date of acquirement, 
since parties intended insurance to take effect on acquirement of pro- 
perty, in that clause in policy, provided that rolling stock acquired during 
currency of policy should be reported to insurer within thirty days after 
its acquirement, and pro rata premium paid therefor from that date, 
failure of which should render insurer not liable for such rolling stock. 
(For other cases, see Insurance, Dec. Dig. § 175.) 

3. INSURANCE. 


Insurer is not liable for loss occurring before attempted insurance, or where 
property was not insured under terms of policy as originally written. 


(For other cases, see Insurance, Dec. Dig. § 127.) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action by John A. Hulen, as receiver for the Trinity & Brazos Valley Rail- 
way Company, against the American Central Insurance Company. Judgment 
tor plaintiff in the District Court was reversed by the Court of Civil Appeals [30 
S.W.(2d) 563], and plaintiff brings error. 

Judgment of the Court of Civil Appeals reversed, and judgment of the 
district court affirmed. 


Thompson & Barwise and B. V. Thompson, all of Fort Worth, for plaintiff 
in error. 

Thompson, Knight, Baker & Harris, George S. Wright, and Will C. Thomp- 
son, all of Dallas, for defendant in error. 

RYAN, J. 

John A. Hulen, receiver for the Trinity & Brazos Valley Railway Company, 
brought this suit in the district court of Tarrant county, against the American 
Central Insurance Company, to recover, on a fire insurance policy, damages to 
a locomotive engine leased to the receiver by the Fort Worth & Denver City 
Railway Company, the engine having been partially destroyed by fire at about 
1 o'clock a. m. on November 16, 1923, at which time said engine was leased, 
controlled, and operated by the receiver upon the line of road operated by him. 

The policy sued on was dated March 1, 1923, and insured the receiver for the 
term of one year after its date, at noon, against loss by fire upon certain pro- 
perty described in the policy, which included, in so far as is material to this case, 
the following classes of property: (a) Rolling stock, including engines, locomo- 
tives, and cars, owned by the assured at the date the policy was written; (b) 
rolling stock, including engines, locomotives, and cars, leased by the assured at 
the date the policy was written; (c) rolling stock to be afterwards acquired by 
the receiver, concerning which the policy contained the agreement that such 
rolling stock acquired during the currency of the policy should be reported to 
the insurance company within thirty days after its acquirement and the appro- 
priate pro rata premium paid therefor, from date of its acquirement, failing in 
which the company should not be liable for such additional rolling stock. 

The locomotive engine in question was acquired by lease from the Fort 
Worth & Denver City Railway Company, and entered the service of the re- 
ceiver on October 30, 1923. 


The receiver relies for recovery upon the following provision of the policy: 
“Any rolling stock acquired during the curency of this policy (other than rolling 
stock being acquired under the terms of car trust agreements and insured else- 
where) shall be reported to this company within thirty days after its acquire- 
ment, and the appropriate pro rata premium paid therefor, from date of its 
acquirement, failing in which, this company shall not be liable for such addi- 
tional rolling stock,” in connection with the clause: “To avoid misunderstanding, 


it is agreed that leased rolling stock described in Schedule No. 10 shall be 
covered wherever it may be in like manner as owned rolling stock under 
Schedule 10 is covered.” 


The policy provided for insurance on owned rolling stock under Schedule 
10, as follows: “On rolling stock owned by the assured as hereinafter described 
and numbered which is to be covered wherever it may be, whether in any engine 
or car house or repair shop or other building of the assured or otherwise upon 
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the line of the road hereby insured and on its branches, spurs, sidetracks and 
vards, owned, leased or operated by the assured at the date of this policy, and 
upon such extensions or branches as may be constructed by or for the assured 
during the term of this policy, but this insurance shall not apply on the line 
oi any road leased and operated by the assured, unless the name of such road 
is specified as being insured in part under this policy or its name given in this 
Schedule.” 

The receiver claims that, by virtue of the above provisions of the policy, the 
reporting of the acquirement of the engine and the offer to pay the premium 
had the effect of insuring the locomotive from the date of its acquirement, to 
wit, October 30, 1923. The insurance company contends that none of the quoted 
provisions, together with the facts recited, could have that legal effect. 

At noon, on November 16, 1923, the receiver reported the acquirement of 
the locomotive in question with thirteen other locomotives, and asked for in- 
surance on all said equipment in the sum of $112,000. Six of said locomotives, 
including No. 307, the one in question, were owned by the Fort Worth & Denver 
City Railway Company, and eight of them, owned by the Missouri-Kansas-Texas 
Railway Company, were all under lease by the receiver and in service on his 
line. It was requested that “date insured be made effective as of date of enter- 
ing our service.” Locomotive No. 307 was listed as having entered such service 
on October 30, 1923. 

The report concluded, “Will you please acknowledge receipt of this policy 
and arrange to let us have proper endorsement to the policy, together with bill 
for additional premium in due course?” Receipt of such report was acknowledged 
on December 3, 1923, and bears stamp of its receipt by the auditor’s office of the 
Trinity & Brazos Valley Railway Company, as of date December 4, 1923. In- 
dorsement No. 5, attached to the policy, covering the locomotives referred to, 
bears stamp of its receipt by said auditor’s office as of date December 14, 1923. 

The additional premium amounting to $237.55, covering the locomotives and 
certain other property described in indorsement No. 5, was promptly paid, “and 
was the only premium that the insurance company ever sent bill to the receiver 
for. The receiver is now and has at all times been ready, willing and able to 
pay any premiums proper on said leased locomotives from the dates of their 
acquirement, and now offers to pav such premiums,” and the insurance com- 
pany does not question the sufficiency of such tender by the receiver. The de- 
fendant insurance company refvsed to comply with the request contained in the 
latter, to bind insurance by indorsement on said locomotive described in said 
report, to be effective from the date of the entry of such locomotive in the 
service of the plaintiff, and sent indorsement No. 5, attaching from noon Novem- 
ber 16, 1923, and a bill for premium, $237.55. 

Trial before the court (a jury having been waived) resulted in judgment 
for the receiver in the sum of $1,592.36, which the Court of Civil Appeals re- 
versed on the ground that under indorsement No. 5 the insurance on the loco- 
motive in question did not begin until noon, November 16, 1923, several hours 
cfter *t had been burned, and there can be no binding contract for fire insurance 
on property which had already been destroyed, since there is then nothing to 
which the policy can attach. 


® Court of Civil Appeals accordingly rendered judgment in favor of the 
nsura*ce company and against the receiver. 30 S. W. (2d) 563. 
Opinion. 
T=: only question, in our view of the case, is whether insurance did or did 


not ex'st at the time of the fire, and this must be determined from the terms 
ci the »>riginal policy. 
{1} An insurance policy is a contract, and, in construing it, the same rules 


of law will be applied as in the case of other contracts. Brown y. Palatine Ins. 
Co., 89 Tex. 590, 35 S. W. 1060: 14 R. C. L. p. 925; 32 C. J. p. 1146. 


In Brown v. Palatine Ins. Co., supra, Judge Brown announced the following: 

“To determine the intention of parties to a contract of insurance its con- 
struction must be governed by the following rules: 

“(1) The language, being selected and used by the insurer to express the 
terms and conditions upon which it issued the policy, will be strictly construed 
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against it and liberally in favor of the insured. If the words admit of two con- 
structions that one will be adopted most favorable to the insured. 

“(2) The language used must be construed according to the evident intent 
cf the parties, to be derived from the words used, the subject matter to which 
they relate, and the matters naturally or usually incident thereto. 

“(3) Forfeitures are not favored by the law and if the language used is 
fairly susceptible of an interpretation which will prevent a forfeiture it will be 
so construed.” 

[2] Keeping the above rules in mind, the clause on after-acquired property, 
whether by ownership or by lease, is plain and clear. Its purpose was: (1) To 
cover all after-acquired rolling stock (except rolling stock acquired under trust 
agreements and insured elsewhere in the policy), but to limit the insurance to 
such stock as may be acquired within thirty days previous to the insured’s report 
thereof. This was to protect the insurer in collecting its premium, and to pro- 
vide for insurance in advance without requiring the insured to go through the 
detail work incident to reporting each individual acquirement, it being evident 
trom all the terms of the policy and the course of dealing between the parties 
that it was in their contemplation that numerous acquirements of equipment 
would be made; (2) to assure the continuity of the insurance in the same com- 
pany on after-acquired property without the trouble of a separate report and 
separate policy or binder or indorsement on each individual transaction. 

That this was the intent and understanding of the parties is evident from 
another clause in the policy covering car trust agreements, as follows: “It is 
further understood and agreed that should any car trust agreement be satisfied 
and the insurance on such rolling stock expire during the term of this policy, 
such rolling stock shall be added thereto at the expiration of the insurance and 
the proper pro rata premium paid on it.” 

Under this clause it is evident that the parties contemplated that car trust 
agreements might be satisfied, in which event insurance would be desired under 
the terms of the policy, just as under the other clause it is evident that the 
parties contemplated that rolling stock, to be owned cr leased, not subject to 
car trust agreements, might be acquired during the term of the policy and 
insurance thereon be desired under the terms of the policy. 

When the receiver reported the acquisition of locomotive No. 307 to the 
insurance company, on November 16, 1923, and requested that it be bound as 
of the date (October 30, 1923) it entered the receiver's service, and offered to 
pay the proper premium therefor, he complied strictly with the terms of the 
policy, and did everything required of him thereunder. No question is made 
of the sufficiency of the receiver’s tender, and there is nothing left for him to do. 

[3] It is true that an insurance company is not liable for a loss which has 
occurred prior to the attempted insurance, and, if the property was not insured 
under the terms of the policy as originally written, the company is not liable, 
but the insurance here is based upon the terms of the policy, and the company 
could not refuse to so insure the property by making its indorsement effective 
only from, November 16, 1923. 

We recommend that the judgment of the Court of Civil Appeals be reversed 
and that of the district court be affirmed. 

Cureton, C. J. 


Judgment of the Court of Civil Appeals is reversed, and that of the district 
court is affirmed, as recommended by the Commission of Appeals. 


FRANKLIN FIRE INS. CO. v. SHADID. No. 3666. 
Court of Civil Appeals of Texas. Amarillo. Dec. 2, 1931 
Rehearing Denied Jan. 20, 1932. 

45 Southwestern Reporter (2d) 769. 


6. INSURANCE. 
_ In absence of fraud, agent for undisclosed principal held entitled to sue in 
his own name on fire policy. 


Agent who took out fire policy in question for himself and undisclos- 
ed principal could maintain action thereon in his own name and could 
collect insurance, nothwithstanding policy provided that it should be void 
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if insured’s interest in property were not truly stated, or were other than 
unconditional and sole ownership. 


(For other cases, see Insurance, Dec. Dig. § 282[1].) 


Appeal from Gray County Court; S. D. Stennis, Judge. 

Action by W. W. Shadid against the Franklin Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Leachman, Gardere & Bailey and W. H. Neary, all of Dallas, for appellant. 

\. A. Ledbetter, of McLean, for appellee. 

RANDOLPH, J. 

This is an appeal from the county court of Gray county. It appears from 
the record and from the amount in controversy that the case was an appeal to 
that court from the justice court of Gray county. There is no regularly certified 
transcript from the justice court shown in this case. It is true that there is a 
copy of the citation in the case filed in justice court, Precinct No. 5 of Gray 
county, and the return of the constable of that precinct, showing service of the 
same, but there is no certificate of the justice attached showing a complete tran- 
script from the records of his court. 

[1, 2] The plaintiff recovered judgment in the county court, from which an 
appeal has been taken to this court. There is no appeal bond shown in the tran- 
script from the justice court to the county court, and the county court, so far as 
this record is concerned, had no jurisdiction to try same; consequently this court 
has no jurisdiction to entertain this appeal. Ringgold v. Graham (Tex. Com. 
App.) 13 S.W.(2d) 355, and authorities therein cited. 

The statutes of Texas provide for an appeal from a money judgment in the 
justice court, as follows: 

Article 2456 (Rev. St.). Appeal bond. “The party appealing, his agent or 
attorney, shall within ten days from the date of the judgment, file with the 
justice a bond, with two or more good and sufficient sureties, to be approved by 
the justice, in double the amount of the judgment, payable to the appellee, con- 
diticned that appellant shall prosecute ‘his appeal to effect, and shall pay off and 
satisfy the judgment which may be reidered against him on appeal. When such 
hond has been filed with the justice, the appeal shall be held to be thereby perfect- 
ed and all parties to said suit or to any suit so appealed shall make their appear- 
ance at the next term of court to which said case has been appealed without 
further notice.” 

[3] An appeal bond, where one is required by law, is essential to the juris- 
diction of the appellate court, and where one is given that is defective, and not in 
compliance with the statutory requirements, no jurisdiction is vested in the court 
appealed to. Halloran v. Texas & N. O. Ry. Co., 40 Tex. 466; Munzesheimer v. 
Wickham, 74 Tex. 638, 12 S. W. 751; McCarthey v. North Texas Loan Co. (Tex. 
Civ. App.) 101 S. W. 267; St. Louis, etc. Ry. Co. v. Warren Bros. (Tex. Civ. 
\pp.) 109 S. W. 1144. 


There being no transcript duly certified to in the record showing the pro- 
ceedings in the justice court, including the judgment, and no appeal bond for the 
appeal to the county court being shown in the record in this court, the county court 
had no jurisdiction. 

[4] The question here presented is: Did the county court of Gray county have 

jurtsdiction of the appeal from the justice court? This must be made to appear 
by a filing in due time in the county court of Gray county of such certified tran- 
script from the justice court, including a copy of the judgment of that court and 
also the filing of an appeal bond from the justice court in that court. 
_ [5] If such were filed in due time in such county court, but were omitted 
irom the transcript, then such omission may be supplied by certiorari. If such 
Justice court records are not on file in the county court, then that court had no 
jurisdiction, and the appeal to this court will be dismissed. 

We therefore withdraw the submission of this case in order to give appellant 
until November 25, 1931, time in which to correct the record in this cause, and, 
in the event such certiorari is not filed and said records produced in a supplemental 
transcript in this court, this appeal will be dismissed. 

The clerk of this court will therefore issue notice-to the attorneys for appell- 
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ant in this cause, and the attorneys for appellee in this cause, notice that this 
correction must be made within the time indicated above, and the resubmission of 
this case is ordered for November 25, 1931. 

On Further Hearing. 

This case was filed in the justice court of Gray county by appellee as plain- 
tiff, to recover on an insurance policy against the appellant as defendant. Judg- 
ment by that court in favor of the plaintiff, and the defendant appealed from such 
judgment to the county court of Gray county. On a trial de novo in the county 
court, judgment was again rendered for the plaintiff, and, from that judgment, 
the defendant has appealed to this court. 

There is no statement of facts filed with the record herein, but the county 
judge has filed his findings of fact and conclusions of law, which are as follows: 
“Findings of Fact. 

“On the 25th day of February, 1930, the defendant issued its regular policy 
of fire insurance to W. W. Shadid in the sum of $2,500.00, insuring him against 
loss or damage by fire, the residence described in plaintiff’s petition herein, and 
in the sum of $1,000.00 against loss or damage by fire to the household effects, 
including wearing apparel of the said W. W. Shadid and family; said policy 
contained the usual and customary provision: 

“*This entire policy shall be void if—interest of the insured in the property 
be not truly stated herein’; 

“Also, 

“ *This entire policy, unless otherwise provided in agreement endorsed herein 
or added thereto shall be void, if the interest of the insured in the property be 
other than unconditional and sole ownership.’ ” 


“That on the 25th day of February, 1930, and since 1917, and on up to the 
8th day of November, 1930, the said W. W. Shadid was unmarried and lived in 
the house covered by the policy of insurance, and the title of which was in his 
name; that during all of said time there also lived in this house Ed Webba, his 
wife and children (Ed Webba was brother of W. W. Shadid), and two un- 
married sisters of W. W. Shadid—one of whom was over 21 years of age and 
one under 21 years of age; that a dry goods and grocery store was operated in 
the name of W. W. Shadid, and all of the members of the household, except the 
small children of Webba, worked in the store and lived out of the store, no sepa- 
rate account being had of the merchandise used by the different members of the 
household and no separate charge being made for board, lodging or food. That 
prior to 1917, when the World War started an elder brother of W. W. Shadid 
eccupied the same position with respect to the household as has W. W. Shadid 
since 1917; that is, he was the managing head of the household, and business, and 
all business was conducted in his name; all supplies, wearing apparel and other 
household expenses were paid by him out of the business, and when he went 
to the War this same position has been held by W. W. Shadid, as his brother did 
not return from the War. 


“That at the time the insurance policy was taken out the said W. W. Shadid 
intended to insure the wearing apparel of all the members of the household, and 
all the members of the household so understood, but this understanding was not 
communicated to the insurance company at the time the policy was written. 

“That on the 8th day of November, 1930, there was a fire in the house, and 
the damage to the house on account of this fire was $7.50; certain wearing ap- 
pearl belonging to different members of the household was destroyed by the fire, 
the different items being as follows: 

“(a) One suit of clothes of Ed Webba and clothing of his children, the total 
damage to these items being $81.50; 

“(b) Dresses belonging to the adult sister of W. W. Shadid were destroyed 
and the value was $10.00; 

“(c) Dresses belonging to the minor sister of W. W. Shadid were damaged, 
the damage being $25.00. 

“That after the 8th ay of November, and before the filing of this suit on the 
26th day of November, A. D. 1930, the defendant denied liability under the terms 
of the policy for any items of damage except to the extent of $5.00 damage on 
the residence. . 
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“Conclusions of Law. 

“The defendant having denied liability, the plea in abatement should be over- 
ruled. 

“W. W. Shadid was in law the head of the family, and the policy of insurance 
as written covered the wearing apparel of all the mmebers of this family, which 
in turn included all the members of the household. 

“If W. W. Shadid was not the head of the entire household, he was the 
head of the family in so far as he and his unmarried sisters were concerned, and 
in procuring the insurance he acted for himself and his undisclosed principal, 
Ed Webba, and was entitled to sue in his own name for the damage sustained 
by the loss of family wearing apparel of Ed Webba, Mrs. Webba and their small 
children.” 

The questions raised by defendant’s various propositions are: That the pro- 
visions of the policy stipulating that the contract shall be void if the interest 
of the assured in the property be not truly stated, and if the interest of the 
insured in the property be other than unconditional and sole ownership, are valid 
and have the effect of voiding the policy where the assured does not own same, 
but attempts to insure the personal effects of another, together with his own 
property. 

The plaintiff contends that the provisions above. quoted will not void the 
policy unless the statements or representations made in the policy are material 
to the risk or tontribute to the loss; that a contract of insurance made with an 
agent in his own name without disclosing his principal, where there is no fraud 
in connection with the procuring of the contract of insurance, is valid, and that 
one of a family may insure all of the personal property of the entire family in 
his own name. 

[6] Waiving a discussion of the first and last above contentions of plaintiff, 
we sustain the judgment of the trial court upon the second contention. 

In the case of Franklin Fire Insurance Co. v. Britt, 254 S. W. 215, 217, 
where the father took out insurance in his own name on a car belonging to his 
son, the Texarkana Court of Civil Appeal says: “Under the law of agency, 
where an agent * * * acts in his own name, and does not disclose the name of 
his principal or the existence of an agency, in such case the agent becomes, as 
to the third person, the real contracting party, and therefore has a right of action 
on the contract, although the principal may also sue thereon in his own name,” 
citing a number of authorities. 

The question before this court is not one of ultimate right to the money 
recovered, but of the right of appellee to maintain the action. There being no 
fraud alleged or proved in obtaining the policy, the plaintiff herein has the right 
to maintain this action and to collect the insurance. Allison Bailey & Co. v. 
Insurance Co., 87 Tex. 593, 30 S. W. 547. 

We therefore affirm the trial court’s judgment. 


CONNORS et al. v. MANGO et al. (HOME INS. CO. et al., Garnishees). 
Supreme Court of Wisconsin. Feb. 9, 1932. 
240 Northwestern Reporter 821. 


INSURANCE. : 
Where fire insurance money under terms of trust deed is security for 


restoration of building and mortgage debt, mortgagor’s restoration of building at 
own expense held not to subject such money to creditors’ claims. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

\ppeal from a judgment of the Circuit Court for Green County; George 
Grimm, Circuit Judge. 

Garnishment proceeding by P. J. Connors and another, copartners, doing 
business as Connors & Niles, against Philip Mango and another, defendants, and 
Home Insurance Company and another, garnishee defendants. From judgment 
that money paid into court by garnishee defendants be paid to interpleaded 
defendants, Aaron and Ilgenfritz, trustees under deed of trust securing bond issue, 
plaintiffs appeal—[By Editorial Staff.] 

\firmed. 

lhe judgment, which was entered July 10, 1931, directed that the sum of 
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$1,701.40, paid into court by the garnishee defendants, be paid to the interpleaded 
defendants, Aaron and Ilgenfritz. The plaintiffs, who were creditors of the prin- 
cipal defendant, garnisheed the various insurance companies involved as garnishee 
defendants upon certain fire insurance policies which were payable to the defendant. 
The interpleaded defendants, as trustees under a trust deed securing a bond issue, 
claimed that they were entitled to the insurance money by virtue of the trust 
indenture, which required the owner to insure the property. The garnishee 
defendants paid the money into court, and were discharged from further liability. 

The case was tried before the court upon stipulated facts and upon the 
testimony of the defendant Mango. Such further facts as are necessary to 
understanding of the questions involved will be set forth in the opinion 

J. M. Fitzgibbons, of Monroe (Richmond, Jackman, Wilkie & Toebaas, of 
Madison, of counsel), for appellants. : 

Jeffris, Mouat, Oestreich, Wood & Cunningham, of Janesville, for respondents. 

WICKHEM, J. 

On February 6, 1929, Copeland and Young, who were then owners of the 
property involved, conveyed it to the defendant Mango by deed, and on the same 
day assigned to the defendant Mango three insurance policies totaling $16,000. 
Thereafter the defendant procured further insurance to the extent of $34.000. 
One policy of the foregoing contained a clause providing that the loss should 
be payable to the interpleaded defendants as their interest might appear. The 
rest of the policies were taken in the name of the defendant Mango and contained 
no such clause. On March 1, 1929, Mango and his wife executed and delivered 
negotiable bonds in the amount of $50,000, secured by a trust deed, to the inter- 
pleaded defendants as trustees; the trust deed being a lien upon the property 
previously purchased from Copeland. Plaintiffs installed the plumbing fixtures 
in the building covered by the trust deed, at a total cost of $2,585.62, which debt 
was the basis of the garnishment. 


an 


On or about December 24, 1929, a fire occurred causing damage to the 
mortgaged premises. The insurance companies adjusted their share of the fire 
loss at $1,701.40, and plaintiffs served their garnishment before the money had 
been paid to the defendant Mango. 

Mango testified that after the fire he borrowed $1,500 upon his own credit, 
and in January, 1930, completely repaired the fire damage, and that this repair 
was completed prior to the commencement of the garnishment action. 

In addition to the real estate therein described, the trust deed pledged all of 
the right, title, and interest of the mortgagors under a lease between the mortgagors, 
as lessors, and Montgomery Ward & Co. The trust deed further provided that 
the rents of the building be deposited in the Kaspar American State Bank, of 
Chicago, and the trustees be authorized to use the rents to pay taxes, federal 
income taxes on bonds secured by the trust deed, insurance premiums, interest 
on bonds, and certain specified payments upon the principal. 

It appears that the mortgagor owed the depositary bank a large sum of money 
upon his unsecured note, and that he arranged with the depositary that the rents 
collected should be applied to this unsecured debt, and not to the purposes defined 
in the trust deed. It was from this depositary bank that the mortgagor borrowed 
the money to pay for the restoration of the building. 

With respect to the subject of insurance and insurance policies, the trust deed 
imposes upon the mortgagor an obligation to insure the premises tor eighty 
per cent. of their value. It is further provided that the policies of surance 
shall be subject to the approval of the trustees, shall be delivered to De Woli 
& Co., Inc., and shall provide for all loss to be made payable to the trustees. It 
is further provided that in case of loss the trustees may collect the moneys due 
and settle claims under the policies, and that all moneys due under the policies 
shall be paid to the trustees. The trust deed thereupon sets out the procedure 
in case of fire loss. The mortgagor agrees promptly to repair and restore the 
building, and to pay therefor. It is provided that when the cost of repairing and 
restoring has been established by the sworn statement of an architect or general 
contractor, the mortgagors shall deposit with the trustees the difference between 
the cost of such repairing and the net amount of the insurance moneys in the 
hands of the trustees available for the same. Thereafter, in case the mortgagors 


Fire | Connors et al. v. Mango et al. 1061 


proceed with reasonable dispateh to repair the property, all insurance moneys, 
together with the amount deposited, are to be paid out upon architects’ certificates. 
In case the mortgagors fail to repair, it is provided that the trustees may repair 
and apply the insurance moneys and deposits of the mortgagors to this end. It 
is further provided that, if the mortgagors have made no deposit in accordance 
with the agreement. they will deposit upon demand such as is necessary to 
make the repairs. It is further provided that the trustees in such a situation 
may elect not to repair, and may then apply the insurance fund, first, to the 
repayment of any moneys which theretofore may have been advanced by the 
trustees, with interest; second, so far as it will reach, towards the satisfaction 
of the indebtedness, regardless of the maturity dates of the bonds. It is further 
provided that the same application shall be made by the trustees of any unexpended 
insurance moneys remaining in the hands of the trustees in case of the repairing, 
rebuilding, restoring, renewing, or replacing of such destroyed or damaged property, 
whether the same be done by the mortgagors or the trustees, after the cost 
thereof shall have been paid in full. It is then provided that any balance of the 
insurance moneys remaining in the hands of the trustees after the satisfaction 
of the entire indebtedness shall be paid to the mortgagors. 

It is the contention of the plaintiffs that the equitable lien upon the proceeds 
of the insurance policies, which the interpleaded defendants are conceded to have 
had, existed solely as security for the restoration of the premises to the condition 
in which they were prior to the fire. It is the further contention that the 
mortgagor, by restoring the premises at his own expense, completely discharged 
the obligation which the equitable lien existed to secure, and that the lien could 
not survive the discharge of the principal obligation. 

As heretofore stated, it is conceded by both plaintiffs and defendant, and 
established by the authorities, that if a mortgagor agrees to take out fire 
insurance with loss payable to the mortgagee, and thereafter takes the insurance 
in his own name, without adding the provision as to payment of loss to the 
mortgagee, the latter, after a loss has occurred, will have an equitable lien upon 
the money due under such policy. Juneau County State Bank vy. State Bank of 
Mauston, 181 Wis. 430, 195 N. W. 396. 

The question therefore resolves itself into this: What obligation does this 
equitable lien secure? It is conceded by the defendant that if it appears that 
the only interest which the mortgagee has is the right to have the security made 
good by restoration, and if the property has been restored to its original con- 
dition, the lien is extinguished. If, on the other hand, the right of the defend- 
ant is to have the insurance money as security, not merely for the restoration of 
the premises, but for the debt itself, the mere restoration at his own expense 
by the mortgagor would not divest the lien. 

_ The answer to this question must be read out of the trust deed itself. Re- 
lerring again to the trust deed, we find that the mortgagor is compelled by its 
terms to proceed immediately to the repair of any portion of the property 
destroyed by fire. He is given no right, as between himself and the trustees, 
until the debt is wholly paid, to collect or handle or keep or have returned to 
lum any portion of the insurance money. If he proceeds to repair, such portion 
of the insurance moneys collected by the trustees as are needed therefor are to 
be applied by the trustees to the restoration of the premises. The balance, if any, 
is to be kept by the trustees and applied to the indebtedness; the mortgagor 
being entitled to a return of the insurance money or a portion of it, only in 
case the entire indebtedness shall have been paid by the mortgagor. 

__ In this case, instead of proceeding to repair the building and, as was his 
right under the policy, to have the insurance moneys applied to the discharge 
cf this obligation, the mortgagor elected to repair at his own expense. This 
did not entitle him, as against the trustees, to claim the insurance money. It 
merely operated as a waiver of his right to have the insurance money applied to 
pay tor the repairs. It is our conclusion that under the terms of the trust deed 
the proceeds of insurance policies constitute a security not merely for the 
restoration of the premises, but for the debt itself. 

It is claimed by the plaintiffs that the paragraphs in the trust deed relating 
to the disposition of surplus funds, after repairs, have application only in 
case the money is paid to the trustees. However, the deed clearly contemplates 
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that the money shall be paid to the trustees. No other disposition of the money 
is intended to be tolerated. 

It is true that the insurance company might elect to repair, and that, if they 
did, the trustees would have no right to complain. But where the insurance 
company elects to pay the loss, it seems clear to us that the trust deed con- 
templates that the trustees shall have the right, as against the mortgagor, to 
receive the insurance money as security for the debt. 

The plaintiffs cite Huey v. Ewell, 22 Tex. Civ. App. 638, 55 S. W. 606; In re 
Moore, 6 Daly (N. Y.) 541, and Sheridan v. Peninsular Sav. Bank, 116 Mich. 545, 
74 N. W. 874, to the effect that a restoration of the property by the mortgagor 
has the effect of destroying the right of the mortgagee to an equitable lien 
upon the proceeds of a fire insurance policy. The view of the cases cited is 
doubtless sound, where a mortgage merely contains ordinary covenants to repair 
and to insure. Where, however, as here, the trust deed provides specifically 
tor the payment to the trustees of the proceeds of the policies, and that any 
surplus over and above that expended for repairs shall be applied upon the 
debt, and that the mortgagor may claim the proceeds of the insurance or such 
surplus as remains after restoration only in the event of his complete discharge 
of the indebtedness, the rule of these cases has no proper application. 

This view of the case compels an affirmance of the judgment. 

Judgment affirmed. 
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ACCIDENT 


SOLEZ v. ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., 
LIMITED, OF ZURICH, SWITZERLAND. No. 71. 
Circuit Court of Appeals, Second Circuit. Dec. 14, 1931. 
54 Federal Reporter (2d) 523. 
1. INSURANCE. 


Whether insured must have understood that previous application to another 
company was rejected because of failure to receive answer field for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

2. INSURANCE. 

Insurer had burden of proving insured must have understood that previous 
application to another company was rejected from his failure to receive answer 
thereto. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

3. INSURANCE. , 

That insured had previously applied to another company for one form of 
policy, and was offered less favorable form, held not “rejection.” 

(For other cases, see Insurance, Dec. Dig. § 300.) 

4, INSURANCE. 

Rejection of application because insured already had insurance exceeding in- 
surer's limit held not material to risk as respects necessity of disclosure in sub- 
sequent application to another company. 

(For other cases, see Insurance, Dec. Dig. § 300.) 

5. INSURANCE. 

Question, in application for accident policy, whether life, health, or accident 
company ever rejected insured’s application, required disclosure that life com- 
pany rejected application for life policy (Insurance Law N. Y. § 107 (f). 

(For other cases, see Insurance, Dec. Dig. § 300.) 

6. INSURANCE. 

If insurer with full information would have refused risk, concealment is ma- 
terial, though undisclosed fact would not have increased risk. 

(For other cases, see Insurance, Dec. Dig. § 260.) 

7, INSURANCE. 

On issue of hazard assumed, test is whether facts, if known, would have 
resulted in demand for higher premium or in offer of less favorable form of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 260.) 

8 INSURANCE. 

[That application mistakenly reported name of company in which applicant 
was already insured, held not material to risk (Insurance Law N. Y. § 107 (f). 

(For other cases, see Insurance, Dec. Dig. § 301.) 

Manton, Circuit Judge, dissenting. 

__Appeal from the District Court of the United States for the Eastern District 
of New York. 

\ction by Gertrude C. Solez against the Zurich General Accident & Liability 
Insurance Company, Limited, of Zurich, Switzerland. From an adverse judg- 
ment, defendant appeals. 

Reversed, and new trial ordered. 

. Alfred W. Andrews, of New York City (Fred H. Rees, Rollin E. Talbert, 
Chester Barrett, William Shumate, and Stewart Warner, all of New York City, 
ot counsel), for appellant. 

_ Coudert Brothers, of New York City (Fredric R. Coudert, Jr, and P. A. 
Shay, both of New York City, of counsel), for appellee. 

Before Manton, L. Hand, and Swan, Circuit Judges. 

L. HAnp, Circuit Judge. , att 
Solez, the deceased, whom it will be convenient to speak of as the plaintiff, 
t a policy of accident insurance with the defendant on May 21, 1927. On 
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October 25, 1929, while the policy was in force under extensions, he fell out of a 
window and was killed; his widow, the beneficiary in case of his death, sued 
upon the policy, and the defendant answered that it had been procured by mis- 
repre sentations made. with intent to deceive, which were material to the defend- 
ant’s acceptance of the risk and to the hazard assumed. The proof was that the 
application contained this question: “Has any accident, health or life company 
or association ever rejected your application, cancelled your policy or certificate or 
declined to renew-the same? (If so, state name of every such company and 
reason for such action).” To this the plaintiff answered “No.” He had made 
five applications for life and health and accident policies, only one of which ever 
had been written. The circumstances. in each case were as follows: On June 
8, 1932, he applied to the Mutual Life Insurance Company for a $2,000 twenty- 
payment life policy. He was then rejected because he was overweight and had 
once shown traces of sugar in his urine. Of this rejection he had learned from 
the company’s solicitor who had dealt with him, as conclusively appeared from 
his application to another company in the following May, in which he declared 
that he had been formerly examined in “May, 1923,” and “rejected” by the 
“Mutual Life.” (The examination and rejection had in fact been in June, 1922, 
as we have said.) The Mutual Life Company would always have entertained a 
later application if he were at that time a better risk; and he did make such an 
application on May 21, 1924, for an ordinary life policy of $2,000, with a yearly 
renewal term policy of $10,000. This was the cheapest form issued, and was 
refused, but the company wrote for him on that application a “modified” life policy 
for $12,000, after a physicial examination which he successfully passed. 

Meanwhile he had in May, 1923, applied to another company, the Security 
Mutual Life, for a twenty-payment life policy of $5,000; it was in the applica- 
tion for this that he declared he had been rejected by the Mutual Life in 1922— 
mistakenly stated as 1923. This was rejected, but there is some question whether 
the plaintiff ever learned of it. The company’s home office sent the letter to its 
general agent, but the solicitor, who was in the agent’s employ, could not recall 
that he had relayed the information to the plaintiff. 

On January 4, 1924, he applied for a noncancellable health and accident policy 
to the Metropolitan Life Insurance Company. The application as filed was re- 
jected, but the company offered him on the same application a cancellable health 
and accident policy, subject to physicial examination. He failed to take the ex- 
amination, the application lapsed, and he received back the fee of five dollars 
which he had paid. Again in March, 1924, he filed another application for a health 
and accident policy with the same company which was rejected because at that 
time he had already indemmity policies of two hundred dollars a week, and under 
the rules of the insurer, the limit was $150. The two first rejections and the two 
modified offers were because of the plaintiff’s physical condition. 

The defendant offered proof by underwriters that the falsity of the answer 
to the question quoted above was both material to the acceptance of the risk and 
to the hazard assumed. It is not necessary, in the view we take, to state the 
substance of this evidence, or say more than that we accept the rule in Penn 
Mutual Life Ins. Co. vy. Mechanics’ S. B. & T. Co., 72 F. 413, 38 L. R. A. 33 (C. 
C. A. 6), that such testimony should be ae to underwriters’ usages, and 
should not cover what the insurer would have done in the given instance. That 
case contains a full discussion of the conflicting decisions on this vexed question ; 
we need not review them. The court adopted an objective standard, consonant 
with general notions of contract. The legal consequences of a breach of con- 
tract usually depend upon how ordinary people would act in the obligee’s position, 
not on how he would have acted himself. 


The judge in general terms left it to the jury to say whether the plaintutt 
had intended to deceive the defendant by the answer to the question quoted, and 
whether the truth if given would have been material to the acceptance of the 
risk and the hazard assumed. Later, at the plaintiff's request he charged them 
that if they found that any of the clauses in the policy were ambiguous, they 
might give them the interpretation most favorable to the assured. Later still, 
more specifically and at the defendant’s request, that if the plaintiff knew of the 
rejection of the Mutual Company, his answer was made with intent to deceive 
They returned a verdict for the full face of the policy and the judge directed 
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judgment upon it. The defendant appealed, insisting chiefly that a verdict should 
have been directed. 


[1-4] Four of the applications can be easily disposed of. Of that to the 
Security Mutual Company the plaintiff may never have learned. The fact that 
he had made an application, and had got no answer, was indeed an indication 
that it had not been successful, from which a jury might have inferred that he 
must have understood it to be rejected, but the defendant had the burden on 
that issue, and obviously the issue called for a verdict. True, if the answer was 
material to the risk or its acceptance, the plaintiff's knowledge was immaterial, 
but we shall show that this too was an issue for the jury. The second applica- 
tion to the Mutual Life Company, and the first to the Metropolitan were not 
rejections at all. In each case the plaintiff asked for one form of policy and was 
offered another, though less favorable. In the second, the offer was of the 
“standard” health and accident policy, and the underwriter himself said that it 
was not a rejection. If the word, “rejection,” can be made to cover such situa- 
tions at all, it is only with much doubt, and under the familiar rule the insured 
may construe it in his own favor. The last application to the Metropolitan Life 
Company was indeed rejected, but the plaintiff learned of the reason, which 
had nothing to do with his desirability as a risk. He could not have supposed 
that the question included such a transaction, and in fact it did not concern the 
risk at all. 

[5] There remains only the first application to the Mutual Life Company, 
which was for a life policy and was rejected outright. We can see nothing in 
the fact that a later application would have been, and was, entertained. That 
is probably true in most cases; at any rate the rejection of that application was 
definitive, and the answer was untrue, unless the question did not cover ap- 
plications for life policies. The argument, which prevailed in Business Men’s 
Assur. Co. of America v. Campbell, 32 F.(2d) 995, 996 (C. C. A. 8), is that the 
words, “your application,” meant “your application for accident insurance,” and 
we may also assume “for accident and health insurance”; more strictly, that they 
are open to that interpretation, and should for that reason be taken contra pro- 
ferentem. Life companies, this argument runs, also write accident :nsurance, 
as the plaintiff himself knew, because he had applied for health and accident 
insurance to the Metropolitan Life Company. The phrase, “accident, health or 


life company or association,” indicated, or at least may have indicated, only the 
kind of company which should reject an accident application. 
expected to suppose that the rejection of an application for life insurance is 
material to an accident policy. 

We cannot agree. 


No layman can be 


If the only purpose was to find out whether accident 
applications had been rejected, nothing was easier than to ask whether any 
insurance company had rejected such an application; there was no reason to 
mention the three kinds of companies. “Your application” to a “life company,” 
normally means any application made to such a company, whatever the in- 
surance asked. To suggest that it covers only one kind of policy written by 
such companies, and that too one which they are not primarily organized to 
issue, seems to us far-fetched and perverse. Moreover, if the words are to be 
referred to the kind of company and not to the risk, “health” is a singularly 
inept word to include. “Accident companies” there are, and “life companies,” 
but “health company” is at least an uncommon way to speak of any kind of 
Msurance company, even of those who have the word in their title. The phrase 
as a whole appears to us to be reasonably clear, and the judge should have 
charged the jury that the question covered applications for life insurance. His 
error in letting the jury construe the document for themselves became critical 
when he added that if the plaintiff knew that the Mutual Life application had 
been rejected, he intended to deceive the defendant. This left it possible for 
them to find a verdict for him only by assuming that the question did not cover 
life applications; that is, that although he had intended to deceive, it had been 
in a matter as to which he had not been questioned. If the jury had not this 
escape, the instruction was inconsistent with any action but a dismissal. In any 
view the case ended there, because the materiality of the answer to the risk is 
of no moment, if the applicant means to deceive. This has been held as to 
section 58 of the New York Insurance Law (Consol. Laws, c. 28), and the 
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decisions are applicable to section 107 (f) as well. Eastern Dist. Piece Dye 
Works y. Travelers’ Ins. Co., 234 N. Y. 441, 449, 138 N. E. 401, 26 A. L. R. 1505: 
Minsker y. John Hancock, etc., Co., 254 N. Y. 333, 173 N. E. 4. The judgment 
cannot therefore stand. 

It does not follow that a verdict should have been directed for the defend- 
ant. The plaintiff's knowledge that the Mutual Life Company had rejected his 
application was not conclusive evidence that he meant to deceive. If we had no 
more than the rejection itself, this would be true; but, as we have said, in 1924, 
the Mutual Life Company itself gave him a policy for $12,000. That might have 
persuaded him that for purposes of other applications the rejection had been 
cancelled; that it counted no more than if he had had but one application, on 
which after an initial rejection he eventually succeeded. It is true that the 
plaintiff was a lawyer and presumably nicer than others in dealing with words; 
that is a circumstance which counts strongly against any such naive understand- 
ing; in a case where the jury really weighed the evidence, it would probably be 
conclusive. But we can scarcely make a different rule for insurance actions 
because we know that defendants cannot have a fair trial. We think it possible 
ior reasonable men to say that even a lawyer might suppose his subsequent 
acceptance by the same company washed out the original rejection; that is, that 
it was not the kind of thing inquired about. Were we merely construing the 
contract, no such private understanding would count, but the statute makes it 
crucial, unless the answer be material to the risk. 

[6, 7] We cannot say that it was material, that is, so plainly material as to 
justify a direction. It is probably true, though we need not so decide, that when 
applications are of the same kind, as both for life insurance, or both for accident, 
courts treat suppression by the insured of an earlier rejection as necessarily 
material to the risk and as ipso facto avoiding the policy. A®tna Life Ins. Co. v. 
Moore, 231 U. S. 543, 34 S. Ct. 186, 58 L. Ed. 356; Prudential Ins. Co. v. Moore, 
231 U. S. 560, 34 Ct. 191, 58 L. Ed. 267; Mutual Life Ins. Co. v. Hilton-Green, 


5. 
241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202; New York Life Ins. Co. v. Goerlich, 


11 F.(2d) 838 (C. C. A. 6). Apparently the law of New York is the same. Til- 
brook v. U. S. Casualty Co., 254 N. Y. 619, 173 N. E. 892. The earlier case of 
Penn. Mut. Life Ins. Co. v. Mechanics’ S. B. & T. Co., 72 F. 413, 430-432, 38 L. R. 
A. 33 (C. C. A. 6), is not in accord unless there be a difference between sup- 
pressing rejected applications and falsely stating the amount of other insurance 
carried. The question is here, however, whether the suppression of a rejected 
life application has the same effect in the case of accident insurance. Columbia, 
ete., Co. v. Harrison, 12 F.(2d) 986 (C. C. A. 6), Missouri, etce., Co. v. Pater, 15 
F.(2d) 737 (C. C. A. 7), and Business Men’s Assur. Co. of America v. Campbell, 
32 F.(2d) 995 (C. C. A. 8), decided that it has not, and that the materiality of 
prior rejections was for the jury. The Court of Appeals of New York has not 
passed upon the matter beyond saying that in general the materiality of the 
misrepresentation is a question of fact (Sebring v. Fidelity-Phenix Co., 

N. Y. 382, 385, 174 N. E. 761); and such is the usual rule (Penn Mut. Life Ins 
Co. v. Mechanics’ S. B. & T. Co. [C. C. A.] 72 F. 413, 430-432, 38 L. R. A. 33). 
The law in the case of similar insurances, if otherwise, is therefore an exception: 
and in any case the connection is certainly not so clear when the insurances 
are of different kinds. There must be many cases where prior rejections of ap- 
plications for other kinds of insurance would not inevitably increase the hazard, 
or cause a rejection of the risk, though they are always material in the sense 
that the underwriter considers them. In the case at bar, for example, it is very 
liard to suppose that the facts which would have been brought out by a dis- 
closure of the Mutual Life or Security Mutual rejections would certainly have 
led to a rejection of the policy in suit, or to a counter offer of a less favorable 
policy. Perhaps they would; but if the defendant is to escape a jury, we must 
he more certain. A strong enough case might be made by disinterested under- 
writers all testifying without contradiction to a uniform usage in such cases; 
but we cannot say so a priori; ordinarily the jury must decide. Therefore, it may 
prove serviceable to define at this time the form of the issues to be left to them. 
While Sebring v. Fidelity-Phenix Fire Ins. Co., 255 N. Y. 383, 174 N. E. 761, 762, 
did not arise under the statute, it was close enough kin to make it a precedent. 
Upon the issue of the acceptance of the risk we take as a test the language 
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found there: “If the underwriter, with full information would have refused 
to accept the risk, then the concealment is material. The undisclosed fact need 
not be of such a nature as to have increased the risk or contributed to any loss 
or damage.” On the other issue—the hazard assumed—the test is whether the 
facts if known would have resulted in a demand for a higher premium or in the 
offer of a less favorable form of policy, its modern equivalent. Penn, etc., Co. 
y. Mechanics’, etc., Co., supra (C. C. A.) 72 F. 413, 430, 38 L. R. A. 33. 

[8] The defendant also maintained the right to abate the recovery; this 
because of an answer to another question not hitherto mentioned. This required 
the plaintff to state what other accident or health insurance he carried. His 
answer was truthful except that he mistakenly reported a health and accident 
policy of $10,000 carried by the Commercial Travellers’ Insurance Associaton, as 
a policy of the same value carried by the “Commercial Cas. Co.” The defendant 
argues that this gave it the right to abate one-sixth of the recovery under section 
107 (f) of the New York Insurance Law. This mistake could not, however, have 
been made with intent to deceive; nor could it have been material to the accept- 
ance of the risk or the hazard assumed. It should be disregarded upon the new 
trial. 

Judgmegt reversed and new trial ordered. 


MARYLAND CASUALTY CO. v. BEEBE. No. 478. 
Circuit Court of Appeals, Tenth Circuit. Dec. 24, 1931. 
54 Federal Reporter (2d) 743. 
2. INSURANCE. 

Judgment for plaintiff in action on accidental death policy held erroneous, in 
view of undisputed evidence of change of beneficiary from plaintiff to insured’s 
estate and settlement therewith. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

3. INSURANCE. 

Parties agreeing on change of beneficiary and signing memorandum thereof 
effected change, though memorandum was not physcially attached to policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4, INSURANCE. 

Insurer’s rights are not altered by insured’s failure to attach agreed indorse- 
ment to policy, to which insured has access. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

Appeal from the District Court of the United States for the District of 
Utah; Tillman D. Johnson, Judge. 

Action by Lizzie J. Beebe against the Maryland Casualty Company. Judgment 
for plaintiff, and defendant appeals. 

Reversed, with directions. 

Robert L. Judd, of Salt Lake City, Utah (Emmett M. Bagley, Paul H. Ray, 
and A. H. Nebeker, all of Salt Lake City, Utah, on the brief), for appellant. 

_ Henry D. Moyle, of Salt Lake City, Utah (Robert C. Wilson, of Salt Lake 
City, Utah, on the brief), for appellee. 
Before Cotteral and McDermott, Circuit Judges, and Pollock, District Judge. 
McDermorr, Circuit Judge. 


_ This is an action at law upon an accident insurance policy. The case was 
tried to a jury, but at the conclusion of the evidence there was no dispute as to 
the facts on two decisive issues. The defendant moved for an instructed verdict, 
and, while the plaintiff made no such motion formally, her counsel did advise 
the court that he did not see any question of fact to be submitted to the jury. 
Thereupon the trial court directed a verdict for the plaintiff. We think the 
Parties submitted the case to the court for its decision; we see nothing of substance 


to go to the jury: we shall therefore inquire as to whether there is support in 


the evidence for the judgment rendered. 

_ [1] At the outset we are met with the contention of appellee that the evidence 
is not available for our consideration because of the form of the certificate of 
the trial judge to the bill of exceptions. The certificate recites that the bill of 
exceptions contains the “substance of all of the evidence and proceedings had 
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on the trial of said cause, and all of the same that is necessary or material 
to a consideration and review of the exceptions alleged and errors assigned and 
not otherwise appearing of record herein.” The objection is to the use of the 
word “substance.” Rule 10 of this court provides that only the evidence which 
bears on and elucidates the exceptions reserved should be set out in the bill of 
exceptions, and “such evidence as is embraced therein shall be set forth in 
condensed and narrative form, save as a proper understanding of the questions 
presented may require that parts of it be set forth otherwise.” The Dill of 
exceptions in this case is in proper form; the certificate of the trial judge is in 
exact accord with the rule and proper practice. Lindner Packing Co. v. Kokrda 
(C. C. A. 10) 54 F.(2d) 31; Zeller’s Lessee v. Eckert, 4 How. 289, 297, 11 L. 
Ed. 979: Krauss Bros. Co. v. Mellon, 276 U. S. 386, 48 S. Ct. 358, 72 L. Ed. 620. 

[2] The plaintiff sued as the beneficiary of the policy. The defendant 
answered that the beneficiary had been changed to the estate of the insured upon 
the written request of the insured; that settlement had been made with the estate 
and the policy thereupon canceled and surrendered. It was further alleged that 
the plaintiff Knew of and acquiesced in this settlement with the estate; had filed 
her claim for board and room against the estate, and had accepted and retained 
part of the proceeds of the policy in satisfaction of that claim. To which the 
plaintiff replied that the signature of the insured to the indorsement changing 
the beneficiary was forged; that his genuine signature was procured by fraud; 
that the insured did not intend the change to be presently effective; that the 
insured did not physically attach the rider to the policy. As to the estoppel, she 
replied that her attorney, who was also attorney for the estate, surrendered the 
policy in violation of his trust. 

There is no dispute as to the facts. The plaintiff was not related to the 
insured; he lived at her home, and they were engaged to be married. She 
testified: “My relationship to the insured was everything—as much as a wife 
would be to him. I had financed him on different occasions—I had loaned him 
money and he had me.” In March, 1928, the insured applied for a policy with 
plaintiff as beneficiary; the application stated she was not related to him. An 
agent delivered the policy to the insured, naming plaintiff as beneficiary. When 
the home office was advised that the policy named a beneficiary with no disclosed 
insurable interest, it wrote its agent either to cancel the policy, as it had a right 
to do, or to get the beneficiary changed, which the insured had a right to do 
without the consent of the beneficiary. The agent told the insured, “I would 
either have to take up the policy or else have an endorsement placed on the 
policy changing the beneficiary from Lizzie J. Beebe to his estate.” The insured 
wanted to know why, and was told. The insured signed three copies of an 
indorsement changing the beneficiary to his estate; the insured kept one copy, 
the agent telling him to attach it to the policy in his possession, to which the 
insured assented. He did not so attach it. The agent told him he could probably 
fix it by his will so Mrs. Beebe could get the money; he said he would do that, 
but did not. 

The insured was accidentally killed in December, 1928. Mrs. Beebe had pos- 
session of the policy, and demanded payment. Payment to her was refused, 
and she delivered the policy to one Brockbank, her attorney. He conferred with 
attorneys for the company, and, after looking up the law, Brockbank concluded 
that “the company had the right to change the beneficiary,” and so advised her. 
Brockbank then had an administrator appointed. ‘Except for $38.65 cash, the 
only asset in the estate was this policy of insurance, a fact undoubtedly known 
to Mrs. Beebe. The company claimed that the insured was intoxicated when 
he was killed, which, if true, was a complete defense to the policy. There was 
evidence in support of such claim, and the defense was put forth in good faith. 
A settlement of $3,650 was a complete defense to the policy. There was evidence 
in support of such claim, and the defense was put forth in good faith. A settle- 
ment of $3,650 was agreed upon between Brockbank and the attorneys for the 
company, which was approved by the probate court. The money was paid to 
Brockbank as attorney for the administrator, the policy surrendered by Brock- 
bank, and a release taken. He retained $900 for his services, leaving the admin- 
istrator $2,750. Mrs. Beebe filed a claim against the estate for $1,955, which was 
allowed for $905, and paid. Brockbank advised her to file this claim. Mrs. 
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Beebe does not, and cannot, deny that she knew this payment to her was made 
from the insurance money. Brockbank’s only explanation of his conduct in ihe 
case is that “I thought she better have two chances rather than one.” 


Under these undisputed facts, the trial court entered judgment for Mrs. 
Beebe for the face of the policy and interest, less the $905 she had theretofore 
received from the administrator. In this there was error. A judgment should 
have been entered for the defendant. 


(3, 4] The plaintiff was not the beneficiary of the policy at the time of the 
death of the insured. The company had a contractual right to cancel the policy ; 
it advised the insured that it would exercise that right, unless the beneficiary 
was changed. Grudgingly, it is true, but without restraint or intimidation, the 
insured signed an indorsement changing the beneficiary. He retained one copy, 
and two copies were delivered to the company. When this was done, the ben- 
eficiary was changed. The plaintiff asserts that the change was not effective 
until the insured performed the physical act of pinning or pasting this indorse- 
ment on the policy, and relies upon two of the standard provisions; one of them 
is that “this policy includes the endorsements and attached papers, if any, and 
contains the entire contract of insurance’; the other is “no change in this 
policy shall be valid unless approved by an executive officer of the Company 
und such approval be endorsed hereon.” But, where the parties have agreed 
upon a change, and have signed a memorandum thereof, the change is effective, 
even though by neglect or oversight the memorandum is not physically attached 
to the policy. It is a matter of common knowledge that indorsements on insur- 
ance policies such as vacancy permits, mortgage clauses, and the like, are often 
sent to the insured through the mail; the insured does not forfeit his insurance 
because he neglects to paste or pin the rider on the policy. This common sense 
wew has been taken whenever the question has arisen. Black vy. Grain Ship- 
pers Mut. Ins. Assn., 171 Iowa, 309, 152 N. W. 7; Mattocks v. Des Moines Ins. 
Co., 74 lowa, 233, 37 N. W..174; Bennett v. Western Underwriters’ Ass’n, 130 
Mich. 216, 89 N. W. 702; American Central Ins. Co. v. Hardin (Tex. Civ. App.) 
151 S. W. 1152; Cosmopolitan Fire Ins. Co. vy. Gingold, 3 Ala. App. 537, 57 So. 
266; Emery v. Lord, 29 App. D. C. 589. It is well settled that if an authorized 
agent of the insurer has custody of the policy, and agrees to attach a rider 
thereto, but neglects to do so, the insurer is bound. Cooley’s Briefs on Insur- 
ance, p. 4200, and cases there cited. The rule works both ways. Where the 
insured has access to the policy, the rights of the insurer are not altered by the 
failure of the insured physically to attach an agreed indorsement to a policy. 


[5, 6] The second defense is likewise impregnable. Although the court for 
some reason did not permit the attorney for the company to tell his version of 
the negotiations with Brockbank, Brockbank testified to them, and from what 
he said and did not say, and from what Mrs. Beebe said and did not say, the 
tacts stand out in bold relief. Brockbank was Mrs. Beebe’s attorney through- 
out. She turned the policy over to him to collect; he concluded she could not 
recover, but that an administrator could; he so advised her; he procured the 
appointment of an administrator and collected on the policy; he advised her to 
file a claim against the estate, and she swore to it before him; she took all the 
proceeds of the policy after the bills were paid. The estate consisted of the 
proceeds of this policy, $3,650 and $38.65 in cash. After Brockbank, the admin- 
istrator, the undertaker, and several small bills were paid, Mrs. Beebe took 
every penny that was left. Mrs. Beebe knew all about the transaction, and does 
not deny it. Brockbank testified, “I never gave Mrs. Beebe any notice of ter- 
mination of our relationship.” Of course he did not, because the relationship 
was not terminated. Neither did he notify the company of such nonexistent 
iermination. The fact is Mrs. Beebe’s attorney, with full authority, collected 
this policy in the name of an administrator, the only way it could be collected. 
And if either Brockbank or Mrs. Beebe had denied the antecedent authority, 
the facts disclose a perfect case of ratification—an adoption of his acts by ac- 
cepting the fruits thereof with full knowledge of the facts. Furthermore, sub- 
ject to limitations not here pertinent, one cannot retain the fruits of an unau- 
thorized act and disclaim the authority of the procurer. He ratifies who does 
not restore. It should be unnecessary to cite authority in support of such a 
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eee rule; but see, McIntire v. Pryor, 173 U. S. 38, 52,19 S 352, 43 

Ed. 606; Mechem on Agency (2d Ed.) § 1993; Williston on eee. § 1518; 
i slineden = Koopman (C. C. A. 2) 152 F. 173; Renick v. Mutual Life a Co. 
(Ky.) 106 S. W. 310; Griffin’s Adm’r v. Equitable Assur. Soc., 119 Ky. 856, 84 
S. W. 1164; Gardner v. Glendale, 45 Cal. App. 641, 188 P. 307; Kelly v. Conn. 
Mut. Life Ins. Co., 27 App. Div. 336, 50 N. Y. S. 139; 27 C. J. 12; 2 C. J. 493, 496, 

This lawsuit is an effort to procure for her the “two chances” her counsel 
advised her was better than one. It is an unconscionable effort to collect twice 
on the same policy. The trial court’s theory was that Brockbank had shifted 
from the position of attorney for Mrs. Beebe to that of attorney for the admin- 
istrator, without notice to the company, and that, if Brockbank had bilked the 
company, the company’s remedy was against Brockbank. We cannot agree. 
There is no substantial evidence that Brockbank terminated his attorneyship 
for Mrs. Beebe; he does not so testify; and the record, as a whole, shows con- 
clusively that the relationship was not terminated. If Brockbank had any part 
in the bringing of this section, he is subject to censure. But that does not en- 
title Mrs. Beebe to recover on a policy to which she is a stranger, nor justify 
her efforts to collect twice on the same policy. 

[7] Since the case was submitted to the trial court upon undisputed and 
zgreed facts, there is no occasion for a new trial. Howbert v. Penrose (C. C. 
A. 10) 38 F.(2d) 577, 68 A. L. R. 820, and cases there cited. The judgment is 
reversed, with directions to enter judgment for the defendant. 

Reversed. 

MASSACHUSETTS PROTECTIVE ASS'N v. ALLEN. No. 1648 

District Court, W. D. Missouri, W. D. Nov. 20, 1931. 
54 Federal Reporter (2d) 788. 
1. INSURANCE. 

Evidence showed that insured, when applying for health and accident policy, 
truthfully reported condition of health and previous heart disability to agent 
(C. L. Colo. §§ 2491, 2510). 

C. L. Colo. § 2491; provides that any person soliciting application 
shall, in any controversy between parties to contract and beneficiary, be 
held to be insurer’s agent, but no statement made to an agent, not con- 
tained in application, shall be considered as having been brought to notice 
or knowledge of insurer, or as charging it with any liability. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

That signed application failed to reveal previous heart disability entitled 
insurer, prima facie, to cancellation of health and accident policy (C. L. Colo. 
§§ 2491, 2510). 

(For other cases, see Insurance, Dec. Dig. § 291]1].) 

4. INSURANCE. 

Where insured answers truthfully but insurer’s agent misstates answers in 
application, insurer is not estopped to assert fraud as against insured, unless agent 
acted within real or apparent authority (C. L. Colo. §§ 2491, 2510). 

Insurer is not estopped if agent’s authority was limited, and if one of 
limitations. was that only statements made in written application should be 
binding on insurer. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

5. INSURANCE. 

That insured answered truthfully but agent misstated answers in application 
held no defense against insurer’s suit to cancel health and accident policy; statute 
making statements to agent ineffectual unless contained in application (C. L. Colo. 
§§ 2491, 2510). 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

6. INSURANCE. 

Insured presumably read signed application reciting that statements to agent 
did not bind insurer unless accepted in writing (C. L. Colo. §§ 2491, 2510). 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 
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7, INSURANCE. 

Agent’s fraud in misstating insured’s answers in application held no defense 
against insurer’s suit to cancel policy; agent being unauthorized to falsify an- 
swers (C. L. Colo. §§ 2491, 2510). 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

In Equity. Suit by the Massachusetts Protective Association against Ray O. 
Allen. 

Decree for plaintiff. 

Richard S. Righter (of Lathrop, Crane, Reynolds, Sawyer & Mersereau), of 
Kansas City, Mo., for plaintiff. 

Chas. Miller and Omar Robinson, both of Kansas City, Mo., and Edward 
Myers, of Appleton City, Mo., for defendant. 

Ors, District Judge 

The plaintiff brings this suit in equity praying the cancellation of a certain 
policy of health and accident insurance issued by it to the defendant upon the 
latter's application, dated at Colorado Springs, Colo., June 18, 1928. The theory 
of the bill is that in the application false and fraudulent representations were 
made by the defendant. It is alleged that the policy would not have been issued 
had a true statement of facts been made by the defendant. More particularly it is 
alleged that whereas the defendant had, prior to his application, suffered from 
diseases known as “rheumatism,” “acute rheumatc heart,” and “myocarditis,” he 
fraudulently concealed those facts from plaintiff, and in answer to a question in 
the application as to whether he had “been disabled or consulted a physician 
within the past five years” answered only that in April, 1925, he had been operated 
on for rupture from which he had had a complete recovery and that in April, 
1929, he had a tonsil operation from which he had had a complete recovery, 
and that in answer to a question in the application, “Do you regard yourself as 
in good health and sound physical condition?” he answered, “Yes.” 


The answer of the defendant sets up that the defendant did, in answer to 
questions propounded to him by the plaintiff’s agent, give the agent, and through 
the agent to the plaintiff, full and truthful information concerning disabilities 
theretofore suffered by him. More particularly it is alleged in the answer that 
he advised the plaintiff, through its agent, that he had a heart attack which had 
been diagnosed as acute rheumatic heart and that he had had a tonsil operation 
as a part of the treatment for acute rheumatism of the heart and that at the 
time of the application he believed himself to be in good health and sound 
physical condition and so represented to the plaintiff's agent. It is further allezed 
in the answer that the blanks in the application were filled out by the plaintiff's 
agent and that the defendant signed the application without having read it and 
assuming that the plaintiff’s agent had inserted in the application the information 
which the defendant had given him. It is alleged in the answer that the plaintiff 
had all of the information which its agent had received from the defendant and 
that it is now estopped by reason of such knowledge to assert that it did not 
know of the disabilities suffered by the defendant before the time of the 
application. It is alleged in the answer that the contract here is a Colorado con- 
tract, subject to the laws of Colorado, and that by the laws of that state, as 
construed by the Supreme Court thereof, an insurance company is bound by in- 
formation given to its agent by an applicant for insurance, notwithstanding the 
applicant has signed a written application in which without his knowledge, false or 
Incorrect answers to questions asked are inserted by the agent. Further the 
answer denies any fraud, deceit, or misrepresentation on the part of the defendant. 

[1] 1. At the trial of the case the testimony of five witnesses was presented, 
two for the plaintiff and three for the defendant. The defendant testified in 
person. Other witnesses testified by depositions. In addition to the testimony of 
Witnesses, certain exhibits were offered and received in evidence. 


The principal controversy of fact developed by the testimony was as to 
whether the defendant at the time his application for insurance was solicited by 
the plaintiffs agent truthfully stated to him that in 1927, prior to the time of 
his application, he had suffered from “acute rheumatic heart.” In the application 
signed by the defendant there was no reference to the fact that the defendant 
had in 1927, or at any other time, suffered from that disease. 
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Plaintiff's agent testified that, as to the questions in the application touching 
previous health of the defendant, he (the agent) wrote in the application exactly 
what was stated to him by the defendant. He testified that the defendant said 
nothing concerning any previous affliction with his heart. As against this testi- 
mony, the defendant said he had given the plaintiff’s agent exact information as 
to his previous heart attack and had told him exactly what was said to him by 
his physician. In this defendant was corroborated by two other witnesses, who 
testified they were present when the application was taken and that they heard 
the defendant give plaintiff's agent the information to which he testified. Defend- 
ant testified that he did not read the application after it was filled out by the 
plaintiff's agent and that. he did not know that it did not contain a truthful 
summary of the answers he had given to the questions asked. 

The preponderance of the evidence supports the contention of the defendant 
that he did truthfully report his health condition and the heart disabilities he 
had suffered to the agent. 

[2] A question of fact, of course, is not to be decided by the number of 
witnesses, but I am convinced from the evidence upon the subject that the 
defendant did make truthful and full statements. Of all the witnesses the 
defendant alone appeared in court in person. His appearance, conduct, and de- 
meanor upon the witness stand were those of an honest man. He answered ques- 
tions frankly, and with no apparent intention to mislead. When he was in good 
health and able to engage in employment, he was repeatedly promoted by his 
employers to positions of truth and importance. That tended to corroborate his 
credibility. When it is considered that his positive statement concerning the vital 
point here was supported by two others who had no interest in the case at all, 
and when it is further considered that the reliability of the plaintiff’s agent 1s 
made somewhat questionable from his testimony in his deposition that as to 
certain questions in the application he had written down answers purporting to 
have been made by the defendant when he had not even asked the defendant the 
questions it was his duty to ask, when all of these things are considered, the 
question of fact here must be resolved in favor of the defendant. 

2. Upon all of the testimony I make the following finding of facts: 

(1) I find the fact to be that the defendant was solicited for an application 
for insurance by the plaintiff's agent. 

(2) I find the fact to be that the defendant signed the application offered in 
evidence by the plaintiff after the answers to the questions in the application had 
been written out by the plaintiff's agent, and I find that the defendant did not 
read the application or the answers written therein at the time he signed the 
application or at any time before the policy of insurance was delivered to him 
and the first premium paid by him. 

(3) I find the fact to be that prior to the making of the application, and in 
the vear 1927, the defendant was afflicted with what was then diagnosed as 
“acute rheumatic heart,” and that the defendant had full knowledge of that fact 
at the time his application was taken. I find that no reference to this previous 
heart disability is contained in the written application or in the answers therein 
written by the plaintiff's agent, although certain of the questions contained in the 
application called for a revelation of this previous heart attack. 


(4) I find the fact to be that the defendant made a truthful statement to the 
plaintiff's agent that he had before the time of the application, and in 1927, 
suffered from and been treated for “acute rheumatic heart,” and that he advised 
the plaintiff's agent that his physician had informed him that his heart condition 
was probably due to infected tonsils, and that he further informed the plaintiff's 
agent that acting upon the advice of his physician he had, before the time of 
his application, had his tonsils removed by surgical operation. 


(5) I find the fact to be that the defendant, in answer to questions contained 
in the application informed plaintiff's agent that he was at the time of the 
application in good health, and I find that the defendant at the time of the 
application believed that he was in good health. 


(6) I find the fact to be that the defendant’s application was taken in the 
state of Colorado, and that the contract of insurance issued upon his application 
is a Colorado contract, and that there was at the time of the taking of the 
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application in full force and effect certain statutes of the state of Colorado, 
among others, ‘section 3566, Mills’ Annotated Statutes of 1912 (Courtright’s Mills 
Ann. St. 1930, § 3570, C. L. § 2510), and section 3553, Courtright’s Mills Annotated 
Statutes (1930), C. L. § 2491. 

[3] 3. It goes without saying that plaintiff has made a prima facie case. It 
has proved that the defendant signed a written application for a policy of insur- 
ance, and that, with knowledge of a previous serious heart disability (being the 
same disability as that for which he has since sought benefits under the policy), 
in answer to pertinent questions, he made no answer revealing this previous 
disability and the treatment he received therefor. This was a fraudulent conceal- 
ment of so serious a nature as, in the absence of a showing contra, would entitle 
plaintiff to a cancellation of the policy. Has this case been overthrown by the 
defense? 

[4] The theory of the defense is that the insured gave truthful information 
to the plaintiff's agent; that the knowledge of the agent thereby acquired was the 
knowledge of his principal, the plaintiff; that the plaintiff is now estopped to 
assert a fraudulent misrepresentation when it knew the truth at the time it 
received the application. The theory of law relied on is that stated thus in 32 
Corpus Juris, 1333: “Where the facts have been truthfully stated to its agent, 
but by his fraud, negligence or mistake are misstated in the application, the com- 
pany ‘can not, according to the generally accepted rule, after accepting the pre- 
mium and issuing the policy, set up such misstatements in the application in 
avoidance of its liability, where the agent is acting within his real or apparent 
authority, and there is no fraud or collusion upon the part of the insured.” 

The general rule stated in Corpus Juris is supported by a multitude of decided 
cases, including cases decided by the Supreme Court of the United States. It 
will be noted, however, that it is not in every case in which truthful answers are 
made by an applicant for insurance to an insurance agent and are misstated by 
him in the application that the insurer cannot assert fraudulent misrepresentations 
as against the insured. The general rule applies only where the agent is acting 
within the scope either of his real or his apparent authority. If his authority is 
limited and is one of the limitations is that only statements made in a written 
application are binding on the insurer, then the insured cannot assert estoppel. 

Deferring for the present consideration of the effect of Colorado statutes, it 
must be said that this case is almost exactly paralleled by the case of New York 
Life Insurance Company v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 842, 29 L. Ed. 
934. In that case, as here, the insured signed an application filled out by the 
agent of the insurer. In that case, as here, there were representations in the 
application so material to the risk that if they were false their falsity was suf- 
ficient to avoid the policy. In that case, as here, the insured contended he did 
not make false representations but that his answers were truthful. In that case, 
as here, the insured contended that he did not read the application, although he 
signed it. In that case, as here, there was in the application an agreement signed 
by the insured that no statements or representations made to the agent should be 
binding on the company unless reduced to writing and included in the application. 
In no single respect were the facts of that case essentially different from the 
facts of this. It was held by the Supreme Court that in such a state of facts 
the insured could not recover against the insurer. It was said: “It was his [the 
insured’s] duty to read the application he signed. He knew that upon it the policy 
would be issued, if issued at all. It would introduce great uncertainty in all busi- 
ness transactions if a party making written proposals for a contract, with repre- 
Sentations to induce its execution, should be allowed to show, after it had been 
obtained, that he did not know the contents of his proposals, and to enforce it 
notwithstanding their falsity as to matters essential to its obligation and validity. 
Contracts could not be made, or business fairly conducted, if such a rule should 
Prevail; and there is no reason why it should be applied merely to contracts of 
insurance. There is nothing in their nature which distinguishes them in this par- 
ticular from others. But here the right is asserted to prove, not only that the 
assured did not make the statements contained in his answers, but that he never 
read the application, and to recover upon a contract obtained by representations 
admitted to be false, just as though they were true. If he had read even the 
Printe’ lines of his application, he would have seen that it stipulated that the 
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rights of the company could in no respect be affected by his verbal statements, 
or by those of its agents, unless the same were reduced to writing and forwarded 
with his application to the home office. The company, like any other principal, 
could limit the authority of its agents, and thus bind all parties dealing with 
then with knowledge of the limitation. It must be presumed that he read the 
application, and was cognizant of the limitations therein expressed. 

As I see it there is only one possible escape from the doctrine of New 
York Life Insurance Co. v. Fletcher, and that is that the provision in the applica- 
tion by which the parties agree to the limitation of the agent’s authority is, by 
virtue of some state statute, void and, therefore, not a part of the agreement. 
This is the escape which the defendant seeks. The contention is that by virtue 
of Colorado statutes the authority of plaintiff's agent who took defendant's appli- 
cation was a general, not a limited, authority. 

This same theory was successfully asserted in the Court of Appeals for the 
Kighth Circuit and is discussed in Bank Savings Life Insurance Company y 
3utler, 38 F.(2d) 972, 974. The statute there considered, a Missouri statute (Rev. 
St. 1919, § 6143), provided that “any person who shall solicit an application for 
insurance upon the life of another shall, in any controversy between the assured 
or his beneficiary and the company issuing any policy upon such application, be 
regarded as the agent of the company and not the agent of the assured.” The 
effect of that statute, said the Court of Appeals, was this,—“that there was no 
limitation on the authority of the company’s agent.” 

The same theory was successfully asserted in the Supreme Court of the 
United States and is discussed by that court in Continental Insurance Company vy. 
Chamberlain, 132 U. S. 304, 10 S. Ct. 87, 33 L. Ed. 341. The statute there, an 
Iowa statute (Laws 1880, c. 211, § 1), was almost identical with the Missouri 
statute just referred to. It provided that: “Any person who shall hereafter solicit 
insurance, or procure applications therefor, shall be held to be the soliciting agent 
of the insurance company or association issuing a policy on such application, or 
on a renewal thereof, anything in the application or policy to the contrary not- 
withstanding.” The effect of this statute was held by the Supreme Court to be 
that there was no limitation on the authority of the insurance agent. 

As was said by the Court of Appeals for the Eighth Circuit in Bank Sav- 
ings Life Insurance Company vy. Butler, supra, discussing New York Life Insur- 
ance Company vy. Fletcher, supra, “that case ultimately turns on the limitation 
of the authority of the agent.” 

[5, 6] Now the Colorado statute (section 3553, Courtright’s Mills’ Annotated 
Statutes of Colorado, vol. 2 [C. L. § 2491]) which is in point in this connection 
and which, i part, is almost identical with the corresponding Missouri and Iowa 
statutes, reads as follows: “Any person who shall solicit and procure an appli- 
cation for insurance shall, in any controversy * * * between the parties to 
the contract and the beneficiary, if any, be held to be the company’s agent, what- 
ever conditions or stipulations may be contained in the policy or contract. * * * 
But no statement or declaration made to or by an agent, examiner or other 
person, not contained in the application shall be taken or considered as having 
been made to or brought to the notice or knowledge of the company, or as 
charging it with any liability by reason thereof.” 

But clearly there is a great difference between the Colorado statute and the 
Missouri and Towa statutes discussed in the cases referred to. The effect of the 
Missouri and Towa statutes, as they have been construed, is to free an insurance 
agent from any limitations sought to be imposed on his authority by his principal, 
even although knowledge of that limitation is brought home to the insured. Che 
Colorado statute, however, affirmatively provides for a clear and unequivocal 
limitation of authority. Reasonably it may be surmised that this affirmative limita- 
tion was put in the statute at the instance of insurance companies in the light of 
the decision in Continental Insurance Company v. Chamberlain, supra, for the 
purpose of preserving in Colorado the general law as declared in New York Lite 
Insurance Company v. Fletcher. Here is an express provision to the effect that 
“no statement or declaration made to * * * agent * * * not contained in 
the application shall be taken or considered as having been made to or brought 
to the notice or knowledge of the company, or as charging it with any liability 
by reason thereof.” 
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The language used in the Colorado statute is plain and unambiguous. It is in- 
conceivable to my mind that it does not have the effect of destroying the defense 
made here. It does not make void, but on the contrary preserves, the agreement 
which the insured made with the insurer, which he is presumed to have read when 
he signed the application, the agreement that “verbal statements between the agent 
and yourself (the insured) are not binding upon the association unless accepted 
by the association in writing.” It does more than preserve that agreement. It 
makes such an agreement between the parities, even although they themselves had 
not made it. In the light of that statute, how is it possible to argue that the 
plaintiff here is estopped by the knowledge its agent had? The statute says, almost 
in so many words, that the insurer shall not be estopped by such knowledge unless 
that knowledge was communicated to it in the written application. 

[7] In a memorandum submitted to the court by defendant’s learned counsel, 
it is said by them: “We think it can successfully be asserted that it (the question 
here) is not a question of notice or knowledge of the insurance company, but 

* * is a question of fraud on the part of the agent * * * and the cases 
that have come to our attention have all held that the insurance company is liable 
for such acts of its agent, who is, in so far as this feature is concerned, the alter 
ego of the insurance company, and it cannot profit by its own fraud or misfeas- 
ance.” 

A similar contention is dealt with specifically in New York Life Insurance 
Company v. Fletcher, where it is said: “It is, of course, not necessary to argue 
that the agent had no authority from the company to falsify the answers, or that 
the assured could acquire no right by virtue of his falsified answers. Both he and 
the company were deceived by the fraudulent conduct otf the agent. The assured 
vas placed in the position of making false representations in order to secure a 
valuable contract, Which, upon a truthful report of his condition, could not have 
been obtained. By them the company was imposed upon and induced to enter into 
the contract. In such a case, assuming that both parties acted in good faith, justice 
would require that the contract be canceled and the premiums returned.” 


It follows that upon whatever theory the defense is based, it cannot prevail 
against the plaintiff's case. If it is based upon the theory of knowledge of the 
insurer, resulting from knowledge of its agent, it is overthrown by the fact that 
the agent had no authority to receive from the insured oral statements not later 
incorporated in the written application and by the fact that this limitation of 
authority is presumed to have been known to the insured and agreed to by him 
If the defense is based upon the theory that fraud was perpetrated upon both 
parties to the contract by the insurer’s agent, it is overthrown by the fact that 
- agent had no authority from his principal “to falsify the answers” made, and 
by the rule of law that where such a fraud is perpetrated upon both parties by 
an agent, justice requires “that the contract be cancelled and the premiums re- 
turned.” 

4. From this preliminary discussion of the principles involved, I make the 
following conclusion of law: 

As a matter of law it was the duty of the defendant to read, and he will be 
presumed to have read, the application and the answers therein made and signed 
by him. He is presumed to have read in the application the limitation upon the 
authority of the agent, to wit, that no oral statements made to the agent, and 
not reduced to writing in the application, were binding upon the plaintiff. The 
defendant agreed, and is bound by his agreement, that no statements made by 
him and not reduced to writing were binding upon the plaintiff. This agreement, 
incorporated in the application and limiting the authority of the agent of plaintiff, 
is valid and in conformity with the law of the state of Colorado and in no way 
> ae by that law. Since the representations made in the written application and 
signed by the defendant were false as to material matters affecting the risk, the 
os as a matter of law is entitled to the cancellation of the policy. 

5. A decree conforming to this opinion and granting the relief prayed may be 

} 


Prepared by counsel for the plaintiff and submitted to the court for approval and 
entry 
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ARKANSAS STATE LIFE INS. CO. v. PERRY. No. 99. 
Supreme Court of Arkansas. Jan. 18, 1932. 

45 Southwestern Reporter (2d) 16. 

i. INSURANCE. 

Evidence held to show settlement of policy by ignorant negro beneficiary was 
conditional upon his satisfaction, entitling him to reasonable time to consult 
attorney. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. INSURANCE. 
Evidence sustained finding that insured’s last illness was not contracted 
within time which, under terms of policy, would have invalidated it. 

(For other cases, see Insurance, Dec. Dig. § 665[3]. 

Appeal from Conway Chancery Court; W. E. Atkinson, Chancellor. 

Suit by Robert Perry against the Arkansas State Life Insurance Company. 
From a decree in favor of plaintiff, defendant appeals. j 

Affirmed. 

W. P. Strait, of Morrilton, for appellee. 

MeEnarry, J. 

The appellant, Arkansas State Life Insurance Company, issued its policy to 
Mary Perry, who was the wife of the appellee, Robert Perry. Robert Perry 
was the beneficiary. The amount to be paid upon the death of the insured was 
$250. All premiums were payable on or before the first day of each month, and 
in default of such payment, after five days of grace allowed, the policy became 
ineffective. 

The policy further provided that if the company accepted past-due pre- 
miums, such acceptance would reinstate the contract, but only to cover acci- 
dental injuries thereafter received, and such sickness as may begin more than 
twenty days after the date of such acceptance. 

The premium due August 1 was not paid until August 22. On September 
13, 1929, sick claim was made by Mary Perry, the attending physician certifying 
that her illness had been contracted five days: prior to his examination at the 
time he made the certificate. The physician’s report stated the nature of her 
illness to be chills, fever, prostration. 

On October 19, the physician made another report on the illness of Mary 
Perry and stated that she had pellegra, and in his opinion that had been con- 
tracted thirty days prior to his examination. The same physician also made a 
report of disability on November 12, in which he stated the illness that he then 
reported had been contracted three or four days before his examination. She 
was then suffering with malaria and pellegra. 

On December 23, the same physician made another report of illness and dis- 
ability, in which he stated that her illness was influenza and bronchitis, and she 
had been suffering with this for six or eight days. The same physician again, 
on January 12, reported to the company that Mary Perry had influenza and 
bronchitis and had had for fourteen or fifteen days. 

On January 24 the physician reported that she had acute tuberculosis, follow- 
ing influenza, and that she had contracted this illness fourteen or fifteen days 
prior to the examination. 

On February 20, 1930, the same physician made a certificate in proof of the 
death of Mary Perry in which he stated that death was caused by acute pulmonary 
tuberculosis, contributing influenza; that she had been affected by this diease two 
months. She died on February 17, 1930. 

Proof of death was made, and shortly thereafter a representative of appellant 
called on the appellee, Robert Perry, at his home near Merrilton, for the purpose of 
settling the claim. 

Mr. E. J. Johnson, one of the officers of the appellant, was the adjuster who 
called on appellee. The attorney for the appellant was with Johnson, but was not 
with him for the purpose of seeing Perry, or taking any part in the discussion or 
adjustment of the claim, and he did not take any part. 

Johnson told appellee that the company was not due him anything; that the 
premiums were due on or before the first of the month, and he explained to Perry 
that the August premium was not paid until the 22d, and that he could not allow 
him anything for the death claim. They discussed the funeral expenses and the 
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premiums which had been paid, which amounted to $19.80, and then he told Perry 
that he would pay him $50. 

The appellee is an ignorant negro, 38 years old, and testified that he knew 
nothing about insurance; he thought that Mr. Johnson knew about it, and that Mr. 
Johnson told him the policy was dead, and that they did not owe him anything, 
and told him the reason that they did not owe him anything was that the policy 
was lapsed. The appellee did not have an opportunity to discuss the matter with 
any one else, and, believing what the agent of the insurance company told him, he 
agreed to a settlement and accepted check for the $50. 

At the time the settlement was made, Perry signed a receipt in full on the 
policy and surrendered the policy and took the check, but Perry and Johnson both 
testified that Johnson, the agent, told Perry that if he was not satisfied with the 
settlement, to give him, Johnson, back the check, and he would give Perry the pol- 
icy. This was on March 12, 1930. 

Two or three days after the settlement was made, Perry went to the office of 
Mr. Strait, stated the facts to him, and Mr. Strait immediately wrote to the com- 
pany and shortly thereafter received a letter from the attorney for the company, 
who claimed that the policy had lapsed, and that they did not owe the appellee any- 
thing, giving as a reason, that Mary Perry died on February 17, 1930, from tuber- 
culosis which had its inception prior to September 22, 1929. 

There is no claim that the policy was void for any reason except the failure to 
pay the August premium on time, and it is contended that the ailment which caused 
Mary Perry’s death had its inception within 20 days after August 22, the time the 
August premium was paid. 

All premiums had been paid prior to that time, and all the monthly premiums 
subsequent to August, 1929, including the premium due in February, 1930. It was 
paid on the first of February, and Mary Perry died on the 17th of February. 

After the company refusd to make any further settlement, the appellee, 
through his attorney, brought suit in the chancery court of Conway county, asking 
that the settlement be set aside as fraudulent, and that he have judgment against 
the appellant for $250, 12 per cent. damages, and attorney’s fees. 

Before bringing the suit, the attcrney wrote the company that the check 
had not been cashed, and that he held it subject to the order of appellant. The 
check was never cashed. 

The court held that the settlement and release were procured by fraud and 
misrepresentation, and were not binding, and set them aside and gave judgment 
for $250, 12 per cent. damages and attorney’s fees. 

[1] We think it unnecessary to determine whether the settlement and re- 
lease were procured by fraud, for the reason that the undisputed proof shows 
that Perry was induced to believe and did believe that, if the settlement was not 
atisfactory, he would not be bound by it. As soon as he could get to the 
attorney’s office at Morrilton, he took the check to the attorney, stated the 
facts, and immediately thereafter the attorney wrote the insurance company, 
advising it that the settlement was not satisfactory, and offering to return thie 
check. 

The appellee never tried to cash the check, but, as soon as he could do so, 
procured advice to his rights under the policy, and notified the insurance com- 
peny that he would not accept the check, and demanded payment of the amount 
he claimed to be due him under the policy. 

We think under the facts, as testified to by both parties, the release and 
settlement were conditional, and that Perry was entitled to a reasonable time 
to consult with somebody who could advise him. 

[2] There is practically no conflict in the evidence. There is no evidence 
as to what caused Mary Perry’s death except the statement of the physician, 
which was introduced by appellant. There is no evidence about how long she 
had suffered with the disease which caused her death except the statement of 
the physician, and his statement shows that she died of tuberculosis, and that 
in his opinion she had been affected with the disease that caused death two 
months. She died on the 17th of February, 1930, and if she had been affected 
with the disease which caused her death two months, she must have contracted 
it about December 17, 1929. 

Mary Perry became ill the first time, so far as the record shows, September 
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13, 1929, but she recovered from this ailment and thereafter, until the time of 
her death, the evidence of Perry shows that she was up and down. 

The insurance company had all of the reports made by the physician in its 
possession. The evidence does not show that the appellee knew anything about 
the reports of the physician. Appellant, having these reports in its possession, 
knew that the disease that caused her death was contracted within twenty days 
after the payment of the August premium. It does not claim that it had any 
information about her illness, when it was contracted, and what caused her 
death, except the information contained in the physician’s reports. 

Of course, if she contracted the first illness on the 13th of September, this 
would have been more than 20 days after the payment of the August premium, 
but while the physician visited her only once, and this was on the 13th of Sep- 
tember, his report states that in his opinion she had contracted the illness about 
five days before his examination. But the reports received by the company 
clearly showed that the disease that caused her death was not the ailment for 
which she was treated the 13th of September, and the insurance company had 
received these reports as made by the physician, knew the facts therein, and 
continue to receive the monthly premiums up to and including February 1, 1930, 
which was 16 days before her death. 

According to the undisputed proof, the policy was not lapsed, and appellee 
is entitled to recover. The decree of the chancery court is affirmed. 


INTER-OCEAN CASUALTY CO v. HUDDLESTON. No. 93. 
Supreme Court of Arkansas. Jan. 18, 1932. 
45 Southwestern Reporter (2d) 24. 
1. INSURANCE. 
In action on health policy, statements concerning condition of health in ap- 
plication held representations and not warranties. 

The statements by plaintiff in the application for insurance were 
that “I am free from all injury, I am not subject to, do not have, nor 
have I ever had fits of any kind, vertigo, hernia, paresis, or rheumatism, 
nor any other disease or infirmity, mental, physical, nervous, venereal, 
chronic or inherited, except as follows: No exceptions”; and further 
that, “I have not been disabled nor had medical treatment during the 
past three years except as follows: No exceptions.” 

(For other cases, see Insurance, Dec. Dig. § 265.) 
2. INSURANCE. 

A representation, though untrue, will not invalidate contract of insurance 
unless material. 

(For other cases, see Insurance, Dec. Dig. § 255.) 
3. INSURANCE. ; 

That insured under health policy had previously suffered from malaria, 
though not revealed in application, eld not to prevent recovery for second at- 
tack, where second attack was independent of first. 

The evidence disclosed that insured had been healed of her first at- 
tack of malaria, and that the second attack was caused by subsequent 
mosquito bites, and that there was no relation between the first and second 
attack. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 
4. INSURANCE. 

In action on health policy, evidence held to show plaintiff’s suffering from 
malaria was not “chronic,” within representation in application. 

The word “chronic” used in the representation carried the mean- 

ing of a disease of long standing. ; 

(For other ,cases, see Insurance, Dec. Dig. § 665[3].) 
5. INSURANCE. 

In action on health policy, treatment by sending medicine or prescriptions 
through the mail constitutes regular “treatment by doctor” within policy. 

The policy provided that if the insured is totally diasabled, necessar- 
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ily and continuously confined in the home, and therein treated by a doc- 
tor at least once each seven days, benefits shall be paid, etc. 


(For other cases, see Insurance, Dec. Dig. § 525.) 


Appeal from Circuit Court, Jefferson County; T. G. Parham, Judge. 

Action by Ira B. Huddleston against the Inter-Ocean Casualty Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

A. R. Cooper, of Pine Bluff, for appellant. 

R. W. Wilson, of Pine Bluff, for appellee. 

Humpureys, J. 

The judgment appealed from in this case was obtained in the circuit court 
ai Jefferson county under sections G and H in a health insurance policy exe- 
cuted by appellant on February 9, 1930, to appellee pursuant to her application, 
which sections are as follows: 

“Section ‘G’—Monthly Sickness Benefits—If the insured is totally disabied, 
necessarily and continuously confined in the home and therein treated by a doc- 
tor (satisfactory to the company) at least once each seven days due to disease 
cr illness that originates more than thirty (30) days after this policy is issued 
er more than thirty (30) days from date of any reinstatement, benefits will be 
paid at the rate of $75 per month or $2.50 per day. 

“Section ‘H’—Non-Confining Sickness—If immediately following total dis- 
ability and house confinement as defined in Section ‘G’ and for the period of 
time during which the ‘insured’ shall be totally disabled from performing his or 
ner duties, although not confined in the house, but receiving regular treatments 
from the physician at his office at least once each seven days, benefits shall be 
paid at one-half the amount provided in Section ‘G’ hereof for a period of time 
not exceeding three consecutives months.” 

It was alleged in the complaint that appellee was sick, confined to her bed, 
and obliged to have the services of a physician between July 6 and September 
9, 1930, and entitled under section G, on account of said illness, to $160; between 
September 9 and December 9, 1930, was sick, totally disabled, and received regu- 
lar treatment from a physician at least once a week and entitled, under section 
H, to $100; that by reason of appellant’s failure to pay said sums, she was en- 
titled to a 12 per cent. statutory penalty and a reasonable attorney’s fee. 

In addition to denying the material allegations of the complaint, appellant 
pleaded in bar of recovery that in appellee’s application she made the following 
false warranty; 

“I am free from all injury, I am not subject to, do not now have, nor have 
I ever had fits of any kind, vertigo, hernia, paresis, or rheumatism, nor any 
cther disease or infirmity, mental, physical, nervous, venereal, chronic or in- 
herited, except as follows: No exceptions. 

“I have not been disabled nor had any medical treatment during the past 
three years except as follows: No exceptions. 

“I understand and agree that I have made the above statements as material 
representations to induce the issuance of the policy applied for, and I hereby 
represent them all to be true, full, and complete.” 

Upon the trial of the cause, the court sitting as a jury, the following findings 
were made: 

“The statements in the application for said insurance were mere represen- 
tations and not warranties. They were not made by plaintiff knowingly and 
wilfully, and with the intent to defraud, and further finds that said representa- 
tions were not of such a nature as to affect the health of the applicant in 1930, 
nor was the illness in 1929 in any way dependent on, or connected with any ill- 
ness in 1930, and that said statements, if false, were not material and not a de- 
fense to plaintiff’s right to recover herein.” 

Based upon the finding, judgment was rendered for the full amount claimed 
under the terms of the policy and an additional amount for the statutory pen- 
alty of $30 and an attorney’s fee of $50, from which is this appeal. ? 


[1-3] The main contention of appellant for a reversal of the judgment is 
that the excerpts quoted above from the policy constituted a warranty. Under 
the rules reiterated and reannounced in the recent case of Modern Woodmen 
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of America v. Whitaker, 173 Ark. 921, 293 S. W. 1045, that govern and distin- 
guish between warranties and mere representations in insurance policies, the 
language used in the instant policy is clearly a representation only. The language 
itself is not sufficiently specific to constitute a warranty. A representation 
merely, though untrue, will not invalidate a contract of insurance unless material. 
It is insisted that because appellee admitted, and her physician testified, that she 
was treated for malaria in 1929, or within three years from the date of the 
policy, the representation was material and necessarily avoided the contract. 
This is not true, because appellee’s physician testified that she was cured of the 
disease and discharged by him in 1929, and that the malaria for which she was 
treated in 1930, after the issuance of the policy, was not a continuation of the 
malaria she had in 1929, but was the result of a new infection. There was no 
1elation whatever between the two attacks of malaria, but they were due to 
separate bites of mosquitoes, so the first was not material to the second. 

[4] Appellant also contends for a reversal of the judgment, because appel- 
lee’s illness was chronic within the meaning of her representation. The word 
“chronic” used in the representation carried the meaning of a disease of long 
standing. The evidence failed to show that the diseases for which she had been 
treated were of long standing, so there is no merit in this contention. 

[5] Appellant also contends for a reduction of the judgment because appel- 
lee was not treated by a physician at least once a week, either in his office or 
at her home, after September 9, 1930. The testimony shows that after that date 
she went to her father’s home in New Edinburg at the instance of her physician, 
and that she was thereafter treated by him, either at his office or through the 
mail, at New Edinburg once a week until December 9, 1930. Treatment by send- 
ing medicine or prescriptions through the mail constitute regular treatment by 
a physician within the meaning of section H of the policy. 

No error appearing, the judgment is affirmed. 


CARPENTER v. IOWA STATE TRAVELING MEN’S ASQ@’N. No. 41052. 
Supreme Court of Iowa. Feb. 9, 1932. 
240 Northwestern Reporter 639. 
1. INSURANCE. 

Under exception to liability in certificate of accident insurance, insurer has 
burden to plead and prove facts necessary to defeat liability. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2. INSURANCE. 

Under accident insurance certificate containing limitation on insurer’s liability 
where injury results from discharge of firearms and there was no actual eye- 
witnesses, insured’s assailant may be witness contemplated. 

Certificate of accident insurance in traveling men’s association provided 
for a stipulated indemnity in case any member in good standing “through 
external, violent, and accidental means” received bodily injuries, “which 
shall, independently and exclusively of all other causes, result, within 
ninety days in the death of the member * * *.” Certificate further 
provided that association should not be liable for death in excess of one- 
tenth of amount provided for indemnity for any injury intentionally in- 
flicted upon the member by another person, except in the perpetration of 
burglary and robbery, or injuries resulting from the discharge of firearms 
where there is no actual eyewitnesses to the discharge and infliction of 
the injury except the member himself. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


3. INSURANCE. 

Stipulation in accident insurance certificate, if ambiguous, must be construed 
in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE. 

Whether there was eywitness to shooting of insured, rendering limitation on 
insurer’s liability under accident insurance certificate inapplicable, held question for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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5. INSURANCE. : 

Burden to prove that injuries causing death of insured under accident insur- 
ance certificate were intentionally inflicted, rendering limitation on insurer’s lia- 
bility applicable held upon insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

6. INSURANCE. 

Where death of insured under accident insurance certificate results from 
external and visible injury, presumption arises that injury was not intentionally 
inflicted. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

7. INSURANCE. 

Whether insured under certificate of accident insurance in traveling men’s 
association was intentionally shot, rendering limitation on insurer’s liability ap- 
plicable, held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

8. INSURANCE. 

Shooting of insured under certificate of accident insurance, if assailant thought 

insured to be another, would not be intentional killing. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


Appeal from District Court, Jones County; H. C. Ring, Judge. 

This was a proceeding by the plaintiff as assignee of the beneficiary under an 
accident insurance certificate to recover $5,000 from the defendant because of the 
accidental death of Marcus Z. Farwell. There was a trial to a jury, resulting in 


a verdict for the plaintiff. From the judgment entered thereon, the defendant 
appeals. 


\ffirmed. 
Parsons & Mills, of Des Moines, for appellant. 


George C. Gorman, of Cedar Rapids, for appellee. 
KINpic, J. 


On January 20, 1920, the defendant-appellant, Iowa State Traveling Men’s 
Association, a corporation, issued a certificate of accident insurance to Marcus 


Z. Farwell, 52 years of age, who then resided in Santa Rosa, Cal., but formerly 
lived at Monticello, Iowa. 


The contract of insurance consisted of the aforesaid certificate, together with 
“the articles of incorporation and by-laws” of the appellant, and the insured’s 
application for membership. Under the contract, the appellant insured the said 
Farwell, as provided by the following stipulation: “Whenever a member in good 
standing of this Association shall, through external, violent and accidental means 
receive bodily injuries, which shall, independently and exclusively of all other 
causes, result, within 90 days in the death of the member, his beneficiary shall in 
Hie = weekly indemnity in these by-laws provided, be indemnified in the sum of 
$5,000.” 


Elizabeth C. Farwell, wife of the insured, was named as the beneficiary in the 
insurance contract. After the execution of the aforesaid contract, the insured, 
Marcus Z. Farwell, was shot and killed at Santa Rosa, Cal., February 25, 1930. 
Thereafter the beneficiary duly assigned the above-named contract to the plaintiff- 
appellee Henry M. Carpenter. A demand was made upon the appellant by the 
appellee for the $5,000 under the insurance contract. Payment thereof, however, 
was refused by the appellant upon the theory that $500 only could be collected 
for the death of Marcus Z. Farwell under certain exceptions named in the insur- 
ance contract. These exceptions are claimed by appellant under the following 
provisions of that contract: “The Association shall not be liable for death, dis- 
ability or loss in excess of one-tenth (1/10) of the amounts in these by-laws 
provided for indemnity for any injury arising from or effected or aggravated by 
any of the following causes, conditions or acts, or the results therefrom, to-wit: 
* * * Injuries intentionally inflicted upon the member by another person except 
in the perpetration of burglary and robbery * * * or injuries resulting from the 
discharge of firearms where there is no actual eyewitness to the discharge and 
infliction of the injury except the member himself. * * * ” 

It is claimed by the appellant that it is liable to appellee for $500 only 
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because: First, the insured was -intentionally shot by some unknown person, 
not in the perpetration of burglary or robbery; and, second, there was no 
eyewitness to the discharge of the firearm that killed the insured. Furthermore, 
it is said that there was no eyewitness to the infliction of the injury upon the 
insured which caused his death. Those defenses were especially pleaded as 
such by the appellant in its answer, and submitted to the jury by the trial court 
with other issues in the case. As explained in the preliminary statement, the 
jury found adversely to the appellant. 

Complaint is now made by the appellant on two theories: First, that the 
district court erred in not directing the jury to find that there was no eye- 
witness as contemplated by the insurance contract; and, second, that the jury 
failed to follow the evidence when they coricluded that the insured did not come 
to his death by “injuries intentionally inflicted upon him by another person 
not in the perpetration of burglary or robbery.” No other complaint is made 
by appellant, and, in effect, it is conceded by it that the appellee has in every 
respect complied with the law and the contract in giving notice, supplying proof, 
etc. Our attention, then, is directed to the two matters of which appellant com- 
plains. 

I. Was there an eyewitness, within the contemplation of the exception named 
in the insurance contract? That is the first question. 

[1] When considering the evidence with reference to this proposition, it is 
necessary to understand that appellant had the burden of proof at this point. 
The general provision for insurance did not contain this exception. In other 
words, the stipulation relating to an actual eyewitness to the discharge of the 
firearm and infliction of the injury came after the aforesaid general provision 
at another place in the insurance contract by way of a special limitation upon 
the general clause. An exception of this kind is a condition subsequent, and 
the burden of pleading thereunder, as well as furnishing the necessary prooi 
to sustain such pleading, rests upon the insurer. Connell v. Iowa State 
Traveling Men’s Association, 139 Iowa, 444, 116 N. W. 820; Allen, Trustee v. 
Travelers’ Association, 163 Iowa, 217, 143 N. W. 574, 48 L. R. A. (N. S.) 600; 
Ellis v. Interstate Business Men’s Accident Association, 183 Iowa, 1279, 168 
N. W. 212, L. R. A. 1918F, 414; Robinson v. Hawkeye Commercial Men’s 
Association, 186 Iowa, 759, 171 N. W. 118; Fiedler v. Iowa State Traveling 
Men’s Association, 191 Iowa, 287, 179 N. W. 317; Olson v. Southern Surety 
Co., 201 Iowa, 1334, 208 N. W. 213. See also Dobson v. Clemens & Co. et al., 
194 Towa, 1155 (local citation, 1161), 191 N. W. 184. If, then, there is a 
conflict in the evidence, appellant would not be entitled to a directed verdict upon 
this issue. Appellant had the burden, therefore, not only of proving the 
exception by a preponderance of the evidence, but also, if it desired a directed 
verdict, of demonstrating that there is no substantial conflict on this proposition 
in the record. It is necessary, then, to review the evidence in order to ascertain 
whether appellant is entitled to a directed verdict because there was no eye- 
witness, as required by the insurance contract. 

Marcus Z. Farwell was a commercial lawyer at Santa Rosa, Cal., and 
president of the Consolidated Adjustment Company, a commercial adjustment 
agency. On February 25, 1930, Mr. Farwell, who, as before said, was a married 
man, came to his home in the evening and ate dinner with his wife. Thereafter, 
at about half past 7 o’clock that evening, he left home on foot. When thus 
leaving home, Mr. Farwell said to his wife that he was going to make two 
business calls in another part of town, which could not be made in the daytime. 


After leaving his house, Mr. Farwell went to the home of Dan Chironi, 
who lived a mile or more away. Apparently Farwell remained at the Chironi 
house about an hour, where he was endeavoring to make a collection for a 
Dr. Bonar, and left there at about 8:30 o’clock in the evening. Mr. Chironi, 
when Mr. Farwell was leaving his home, noticed clouds which threatened rain, 
and the former offered to take the latter home in his automobile. ‘This offer 
was refused by Mr. Farwell, who said that other collection calls were to be 
made before he could return home. At about 9:15 o’clock thereafter, on the 
same evening, Mr. and Mrs. Charles E. Shultz, residing at 700 Washington street 
in Santa Rosa, heard an explosion which they thought was the back-fire of an 
automobile. Mrs. Bertha Noyes, living in the Casa del Sol Apartments at 608 
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Washington street, at about 9:30 on the same evening heard the moans or calls 
of some one in distress, but the night was dark, a mist was falling, and she 
could not see the person calling. Immediately, Mrs. Noyes called occupants of 
ether apartments, and finally she, Mr. Grady, and Mr. Babcock went in the latter’s 
car to the place where the man was calling. By turning on the automobile lights, 
the occupants of the car could see Mr. Farwell lying on the ground with his feet 
on the sidewalk and his body on a vacant lot, about 60 feet from the Shultz 
home, before mentioned. 


In response to questions, Mr. Farwell replied that he had been shot. Grady, 
ebove named, called the police. When the police came, Mr. Farwell was taken 
across the street to a hospital, where he shortly died. At the time of his death, 
the insured was 62 years of age. Dr. Reiss performed a post mortem examina- 
tion and found a gun wound on the body of Mr. Farwell, caused by a .38-caliber 
bullet. The bullet entered Farwell’s back at about the “lower level of the 
scapula near the middle line of the back; the exit of the bullet was in the left 
anterior chest at about the level of the upper border of the heart.” It was found 
by the doctor that the bullet entered Mr. Farwell’s back “slightly to the left of 
the medium line and approximately at the middle of the shoulder-blade. The 
course of the bullet was upward from its inception.” After returning to the 
place where Mr. Farwell was found, the police located a revolver “of the army 
type” in which were both empty and discharged shells. The identification num- 
bers had been scratched out on, or obliterated from, the revolver. 


An investigation revealed that Mr. Farwell, at the time of his death, re- 
tained his watch, money, and all other valuables. There was nothing to indicate 
that his clothing had been ruffled or disturbed in any way. Before his death, 
as previously stated, Mr. Farwell made declarations not only to the three persons 
who found him, but to the police as well. These witnesses do not all agree con- 
cerning what Mr. Farwell said. He appears to have stated, however: “I have 
been shot.” When asked who did the shooting, he replied: “The kids.” To 
another inquiry, he is said to have replied that he did not know who did the 
shooting; “that someone had slipped up behind him.” Mr. Farwell undoubtedly 
was shot at the time the Shultz family thought they heard the back-fire from 
in automobile. After being shot, Farwell lay on the vacant lot a considerable 
time before he was found by the three persons above named. 

The inquiry here is not concerning who may have shot Farwell, but whether 
there was an eyewitness to the shooting. There is no claim by the appellant 
that Farwell committed suicide. In fact, the appellant pleads and claims to have 
proven that he was intentionally murdered. Has the appellant proven, then, that 
there was no eyewitness to the shooting, as contemplated by the insurance 
contract? Manifestly not. 


[2. 3] By referring to the “kids,” Mr. Farwell indicated that more than one 
was present when the shooting occurred. However that may be, at least the 
vssailant was present at the time of the shooting. Under the provision of the 
insurance contract now being considered, the assailant himself could constitute 
the witness contemplated. It is not required that appellee produce a witness, 
nor is there a demand in the policy that appellee’s right to recover thereunder 
be established by such witness. Moreover, the insurance contract does not say 
that the witness must be some person other and different from the assailant 
himself. Of course, the various policies contain different provisions, and each 
contract must be determined according to his own phraseology. In the case at 
bar, the contract required merely that there be an eyewitness to the discharge 
(of the firearm) and infliction of the injury. The only person excepted from 
constituting such witness is the insured himself. By excepting the insured from 
those capable of being such witness, the insurance contract indicates that any 
other person might be a witness. Obviously, then, the assailant fulfills that 
requirement. If that is not true, the provision named is ambiguous and subject 
to different meanings. This stipulation of the policy was written by appellant, 
and therefore if ambiguous must be construed against it and in favor of the 
appellee’s right to recover under the contract. Simpkins v. Hawkeye Commercial 
Men’s Ass’n, 148 Iowa, 543, local citation, 551, 126 N. W. 192: Vernon v. Iowa 
7" 


Traveling Men’s Association, 158 Iowa, 597, local citation, 607, 138 N. W. 696; 
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Robinson v. Hawkeye Commercial Men’s Association (186 Iowa, 759), supra, 
local citation, 767, 171 N. W. 118; Jones v. Continental Casualty Co., 189 Iowa, 
678, 179 N. W. 203, 18 A. L. R. 1329; Mochel v. Iowa State Traveling Men’s 
Association, 203 Iowa, 623, 213 N. W. 259, 51 A. L. R. 1327; Crowe v. Merchants’ 
Life & Casualty Co., 202 Iowa, 43, 209 N. W. 406; Wahl v. Inter-State Business 
Men’s Association, 201 Iowa, 1355, 207 N. W. 395, 50 A. L. R. 1374. 

[4] Appellant, in fact, does not argue that the assailant is not a witness 
under this particular provision of the contract. Consequently, under all the cir- 
cumstances and conditions above enumerated, the appellant has not proven that 
there was no witness as provided by the policy. That being true, it has not met 
its necessary burden of proof, and hence not entitled to a directed verdict. 
As said in Kladivo v. Melberg, 227 N. W. 833 (210 Iowa, 306), reading on page 
835: “Plaintiff is entitled to the benefit of that interpretation of his evidence and 
to all inferences therefrom, if reasonable most favorable to his case, and, if 
reasonable minds may differ as to the conclusions to be drawn from the evidence, 
he is, if any of such conclusions would sustain right of recovery, entitled to go 
to the jury. The court should not without compelling reason deprive the plain- 
tiff of the right to have the jury” pass upon his case. See also Schulte v. Ideal 
Food Prod. Co., 203 Iowa, 676, 213 N. W. 431. Likewise, in the case at bar there 
are many facts and circumstances, as well as inferences to be fairly drawn 
therefrom, indicating the presence of a witness as contemplated by the insur- 
ance contract. 

Therefore, under the state of the record above discussed, it is apparent that 
the jury were justified in finding that a witness, named in the insurance contract 
and defined by the court in its instructions, saw the shooting. Such being true, 
appellant, as before said, is not entitled to a directed verdict, and the district 
court properly refused to grant the same. 

II. Consideration must now be given to the other exception in the policy 
relating to the intentional infliction of the injuries “upon the” insured “by 
another person, except in the perpetration of burglary and robbery.” 

If the injuries were intentionally inflicted by another person upon the 
insured in the perpetration of burglary or robbery, $5,000 may be recovered by 
the beneficiary in the insurance contract. On the other hand, if the injuries 
were thus intentionally inflicted upon the insured by another person not in the 
perpetration of burglary or robbery, $500 is the only amount that the beneficiary 
may recover. Appellant declares that under the evidence it conclusively appears 
that the injury was inflicted upon the insured intentionally by another person, 
not in the perpetration of a burglary or robbery. This being true, appellant 
insists that the jury should have returned a verdict accordingly, because there 
was no evidence to the contrary. Manifestly appellant’s claim at this juncture 
is not sustained by the record. 

; [5-7] Here, as in the proposition discussed in division I, the burden of proof 
is upon appellant. See cases above cited. In Olson v. Southern Surety Co., 
201 Iowa, 1334, 208 N. W. 213, 216, it is said: “The exception does not extend to 
all injuries inflicted by the intentional act of another. Therefore the defendant 
[the insurer] does not sustain the burden of proof by proving the general fact 
that the injuries were so inflicted. If the perpetrator was engaged in com- 
mitting or attempting to commit a robbery, the case was not within the excep- 
tion. The plaintiff [the insured] sustained the burden of proof upon her by 
showing that death resuited from external, violent, and accidental means. If 
injuries were inflicted by another intentionally, but it did not appear that the 
perpetrator was not engaged in robbery, or an attempt at robbery, the defendant 
ithe insurer] had not brought itself within the exception.” Moreover, where 
death results from an external and visible injury, a presumption arises that the 
injury was not intentionally inflicted by the insured or by another. Caldwell 
v. Iowa State Traveling Men’s Association, 156 Iowa, 327, 136 N. W. 678; Allen v. 
Travelers’ Protective Association, 163 Iowa, 217, 143 N. W. 574, 48 L. R. A. 
(N. S.) 600; Gohlke v. Hawkeye Commercial Men’s Association, 198 Towa, 144, 
197 N. W. 1004, 35 A. L. R. 1177; Olson v. Southern Surety Co. (201 Iowa, 1334, 
208 N. W. 213, 216), supra. “It may be * * * that there would be no presumption 
that the assailant was engaged in committing or attempting robbery.” Olson v. 
Southern Surety Co. (201 Iowa, 1334), supra, reading on pages 1339 and 1340, 
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208 N. W. 213. But, under the rule relating to exceptions in insurance con- 
tracts, as above explained, the burden so to prove is cast upon the appellant. 
Under the presumption as thus limited and the rule on exceptions in insurance 
contracts of this kind, as before indicated, appellant in the case at bar had the 
burden of proof to show that the insured was intentionally killed by the assail- 
lant, not in the perpetration of robbery or burglary. The evidence to sustain 
appellant’s burden in this regard is in substance set forth in division I. From 
that evidence, it is apparent that three different deductions can be made. These 
deductions are: First, that the assailant of the insured intentionally killed him 
not in the perpetration of a robbery or burglary; second, that such assailant 
intentionally killed the insured in the perpetration of a robbery; and, third, that 
the assailant unintentionally killed the insured through mistaken identity. Each 
hypothesis appears to have as much support in the record as the other two. 
Perhaps all have some support in the evidence, but no one apparently bas more 
sustentation than either of the others. At least, it is for the jury to say whether 
one hypothesis had more support in the record than either of the others. As 
said in Olson v. Southern Surety Co. (201 Iowa, 1334, 208 N. W. 213, 217) supra; 
“The court,” then, “is not at liberty to select one of various inferences that may 
be drawn from the evidence, and upon that determine the case as upon a ques- 
tion of law. It is for the jury, and not the court, to determine what inference 
is to be deducted from the facts proven.” 

Some of the circumstances indicate that the assailant, or assailants, of the 
insured may have been attempting to rob him. According to the record, the in- 
sured had lived a very moral and exemplary life. His home relations were very 
agreeable and harmonious. Mrs. Farwell knew of no reason why any one should 
desire to take her husband’s life. A thorough investigation was made by the police 
and they could not ascertain from any one a reason why an assailant should at- 
tack Mr. Farwell. Business associates said that Mr. Farwell was gentle and easy- 
going, and had. made no enemies in the collection business. Every one interested 
in Mr. Farwell, whether as relative, friend, business associate, or public officer, 
failed after far-reaching investigation to find any motive for the killing. It is true 
that no money or other property was taken from Mr. Farwell’s body, yet the in- 
tended robber may have become frightened and fired the fatal shot. After doing 
that; he may have thrown the revolver away while running from the scene. 

Although the insured was very weak when interrogated concerning his in- 
jury, yet he did say, as before related, that the “kids did it.” Thus Mr. Farwell 
indicated that more than one made an assault upon him. Possibly, when one 
robber was in front attempting to subdue Mr. Farwell, the other one fired from 
behind. Nothing is certain and fixed. 

\gain, there is much to indicate, under all the circumstances, that the shoot- 
ing was the result of mistaken identity. Especially is this true when it is con- 
sidered that there was no reason why an assailant should attack Mr. Farwell un- 
less to rob him. If, then, there was no robbery, the killing would quite likely be 
due to mistaken identity. Many authorities have held that a killing done through 
mistaken identity is not intentional, but accidental under the contemslation of an 
insurance contract. Newsom v. Travelers Insurance Co., 143 Ga. 785, 85 S. E. 
1035; Hutchcraft’s Executor v. Travelers’ Insurance Co., 87 Ky. 300, 8 S. W. 570 
12 Am. St. Rep. 484: General Accident, Fire & Life Assurance Corporation v. 
Hymes, 77 Ckl. 20, 185 P. 1085, 8 A. L. R. 318; Travelers’ Protective Associa- 
tion v. Fawcett, 56 Ind. App. 111, 104 N. E. 991; Utter v. Travelers’ Insurance Co. 
65 Mich. 545, 32 N. W. 812, 8 Am. St. Rep. 913. See Kaufmann v. Drexel, 56 Neb. 
229, 76 N. W. 559; Butero v. Travelers’ Accident Insurance Co., 96 Wis. 536, 71 
N. W. 811, 65 Am. St. Rep. 61. } 

_ [8] Our court, when construing an exception under an allegation that the in- 
jury was intentionally inflicted, said, in Robinson v. Hawkeye Commercial Men’s 
Association (186 Iowa, 759), supra, reading on page 763, 171 N. W. 118, 119: 
“* * * the authorities all seem to hold that, when found in a policy, words such as 
‘intentionally inflicted injury’ are construed to mean an injury specifically intended 
to cause the injury done.” To the same effect, see Olson v. Southern Surety Co. 
(201 Towa, 1334, 208 N. W. 213), supra. Therefore, if the assailant of the insured 
in the case at bar killed him, thinking that he was another, there would be no in- 
tentional killing within the purview of the insurance contract. In the light of the 
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entire record, then a court cannot say as a matter of law that the evidence in favor 
of one of the inferences aforesaid excludes the others. A jury question conse- 
quently is presented. ‘* * * The cause, nature, extent, and effect of the injuries 
were matters of inference for the jury to draw, and were not for the determina- 
tion of the court as conclusions of law.” Olson v. Southern Surety Co. (201 
Iowa, 1334), supra, local citation on page 1344, 208 N. W. 213, 217. Likewise, this 
court declared in Allen v. Travelers’ Association (163 Iowa, 217), supra, on page 
226, 143 N. W. 574, 577, 48 L. R. A. (N. S.) 600: “The question of intent is usually 
and peculiarly a jury question.” This declaration was made when considering an 
accident insurance policy containing exceptions. Appellant cites many cases to 
sustain its proposition that the jury found facts contrary to the evidence. The 
facts in these cases, however, can clearly be distinguished from those contained in 
the case at bar. As before stated, each policy must be considered according to the 
language therein contained. So, too, the facts in each case should be weighed ac- 
cording to the surrounding circumstances. When that is done, it is apparent that 
the facts under consideration are considerably different from those involved in 
the cases cited by appellant. Clearly, then, appellant has no complaint because of 
the rulings made by the court or findings made by the jury on this proposition. 


Wherefore, the judgment of the district court should be, and hereby is, 
affirmed. 


Affirmed. 
Wagner, C. J., and Evans, Morling, and Grimm, JJ., concur. 


RUNYON v. MONARCH ACC. INS. CO. No. 27. 
Court of Errors and Appeals of New Jersey. Feb. 1, 1932. 
158 Atlantic Reporter 530. 
2. INSURANCE. 


In action on accident policy, instruction that beneficiary could not recover if 
insured did not die solely of accident resulting in fractured hip held proper under 
evidence. 

The insurance policy provided that insurer was liable only if death 
resulted exclusively from bodily injuries caused solely by external, violent 
and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 669 [11].) 

3. INSURANCE. 


Accident policy provision limiting or defeating liability is not construed most 
strongly against insurer unless provision is ambiguous or susceptible of meaning 
insured seeks to attribute to it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Syllabus by the Court. 

1, On appeals in civil cases at law the court is concerned only with correcting 
errors in law, and will not consider a ground of appeal that the verdict is against 
the weight of the evidence. 

_ 2. In an action by a beneficiary on an accident policy which provided that the 
defendant company was liable only if death resulted “exclusively from bodily 
injuries caused solely by external, violent and accidental means,” it was proper 
for the judge to charge that “the defense appears to be that as a matter of fact 
the insured did not die solely of an accident which resulted in a fractured hip, 


and if that be true then the beneficiary cannot recover,” when in fact that was the 
defense and the evidence tended to support it. 


3. While an ambiguous provision of a policy of insurance, limiting or defeat- 
ing liability, should be construed most strongly against the insurer who prepared 
it, yet that rule has no application unless the provision, considering all the lan- 
guage used, is ambiguous or at least is susceptible of the meaning the insured 
seeks to attribute to it. 

4. A trial judge is not required to adopt either the form, or the words, or 
the collocation of phrases in which requests to charge are framed; and, having 
stated the pertinent legal rule, he may or may not, in his discretion, further 
elaborate it by applying it to any possible phases of the testimony. 


5. When the issue submitted to the jury sufficiently disposes of the contro- 
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versy, the appellant cannot complain because some other alleged issue was not 
submitted. 

Appeal from Supreme Court. 

Action by Gertrude L. Runyon against the Monarch Accident Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Leon E. Cone, of Morristown, ior appellant. 

King & Vogt, of Morristown (Harold A. Price, of Morristown, -of counsel), 
for respondent. 

TRENCHARD, J. 

This is the appeal of the plaintiff below from a judgment entered upon a 
verdict in favor of the defendant at circuit. 

The situation was this: On March 11, 1924, the Monarch Accident Insurance 
Company, the defendant below, issued a policy of insurance to James F. Runyon 
providing, among other things, insurance for loss of life caused solely by acci- 
dental means. The policy was outstanding at the time of Runyon’s death on 
March 5, 1929. Payment of the principal sum of ‘the policy, together with accumu- 
lations thereon, as set forth therein, was refused by the defendant. The beneficiary 
under the policy, the plaintiff herein, claimed that Runyon’s death was caused 
solely by accidental means, namely, by a fall on an icy pavement on January 28, 
1929, resulting in a fractured hip. The defendant’s refusal to pay was based upon 
the contention that Runyon’s death was not caused solely by injuries sustained in 
the fall, but in part by a disease known as paralysis agitans from which he was 

sufferer. The policy provided that the defendant company was liable only if 
death resulted “exclusively from bodily injuries caused solely by external, violent 
and accidental means.” The jury found a verdict of no cause of action, judgment 
was entered thereon, and the plaintiff appealed. 

The plaintiff-appellant made no motion for a direction of a verdict, and her 
grounds of appeal are only those now to be considered. 

[1] She says that the verdict is against the weight of the evidence. But that 
question is not before us for this reason: On appeals in civil cases at law, as 
here, the court is concerned only with correcting errors in law, and will not 
consider a ground of appeal that the verdict is against the weight of the evidence. 
Auer v. Sinclair Refining Co., 103 N. J. Law, 372, 137 A. 555, 54 A. L. R. 623. 

[2] The plaintiff next contends that the judge erred in charging this: “The 
defense appears to be that as a matter of fact Mr. Runyon did not die solely 
ot the accident which resulted in a fractured hip, and if that be true then the 
beneficiary cannot recover.” 

Our examination of the record discloses that such was the defense, and that 
the instruction was pertinent in view of the evidence. The defense was a good 
defense if established by the greater weight of the evidence, and so we find no 
fault with the instruction. 

It is argued that the instruction was erroneous in law. We think not. It was 
in accordance with the express and unambiguous terms of the policy contract 
which limited the insurer’s liability to death resulting “exclusively from bodily 
injuries caused solely by external, violent and accidental means.” The instruction 
was well within the general rule that, under such a policy, if the insured, at the 
time of the accidental injury, was also suffering from a disease, and the disease 
aggravated the effects of the accident, and actively contributed to the death oc- 
casioned thereby, there can be no recovery upon the policy. 14 R. C. L. p. 1246; 
Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308: 
Western Commercial Travelers’ Ass’n v. Smith, 85 F. 401, 56 U. S. App. 393, 29 
C. Cc. A. 223, 40 L. R. A. 653; Maryland Casualty Co. v. Morrow, 213 F. 599, 
130 Cc. C. A. 179, 52 L. R. A. (N. S.) 1213; Stanton v. Travelers’ Ins. Co., 83 
Conn. 708, 78 A. 317, 34 L. R. A. (N. S.) 445; White v. Standard, etc., Ins. Co., 
95 Minn. 77, 103 N. W. 735, 884, 5 Ann. Cas. 83; Penn v. Standard Life, etc., 
Ins. Co., 158 N. C. 29, 73 S. E. 99, 42 L. R. A. (N. S.) 593. 

But it seems to be contended that the instruction was not pertinent because 
there was no evidence that the insured did not die solely of the accident which 
resulted in the fractured hip. We think that there was such evidence. The evi- 
dence was that the insured was suffering from paralysis agitans, and had been 
for years. The death certificate stated the cause of death to be: “Fractured left 
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hip from slipping on ice; contributory paralysis agitans (secondary) duration 11 
years.” The doctor, who furnished the certificate, and who was the insured’s at- 
tending physician, confirmed that diagnosis. He testified at the trial that the word 
contributory, as used by him in the certificate, meant that if the insured had 
been a normal healthy man he would have stood a much better chance to recover 
from the shock from a fractured hip. He was asked these questions: 

“The Court: Could he have died of the fractured hip without having this 
agitans? 

“The Witness: That is problematical. 

“The Court: How did the so-called paralytic condition contribute to his death, 
Doctor? 

“The Witness: His health was below par, as compared to a normal man. 

“The Court: In other words, in a normal, healthy condition a broken hip 
would not have resulted fatally, is that right? 

“The Witness: Yes.” 

We think that such evidence, and other incidental evidence to the same effect, 
including the fact that the insured lived for five weeks after his fall, furnished 
a proper basis for the instruction, and tended to support the defense interposed. 

[3] In this connection it seems to be further argued that the court should 
have “interpreted the policy in a manner favorably to the insured.” To this the 
answer is that while an ambiguous provision of a policy of insurance, limiting 
or defeating liability, should be construed miost strongly against the insurer who 
prepared it, yet that rule has no application unless the provision considering all 
the language used is ambiguous or at least is susceptible of the meaning the 
insured seeks to attribute to it. Warwick v. Monmouth County Mutual Fire Ins 
Co., 44 N. J. Law, 83, 43 Am. Rep. 343. Applying that rule the provision in 
question was properly construed. 

[4,5] The plaintiff-appellant next contends that the court erred in refusing to 
charge a group of requests relating to her right to recover under the limitation 
contained in the policy hereinbefore set out. To this the answer is that the judge 
left the substantive question to the jury in clear and precise form, expressly stat- 
ing that the plaintiff was entitled to recover if the death resulted “exclusively 
from bodily injuries caused solely by external, violent and accidental means.” He 
was not required to adopt either the form, or the words, or the collocation of 
phrases, in which the requests to charge were framed; and having stated the per- 
tinent legal rule, he may or may not, in his discretion, further elaborate it by 
applying it to any possible phases of the testimony. Pavan vy. Worthen & Aldrich 
Co., 80 N. J. Law, 567, 78 A. 658, affirmed 82 N. J. Law, 615, 83 A. 960; Con- 
solidated Traction Co. v. Haight, 59 N. J. Law, 577, 37 A. 135; Consolidated 
Traction Co. v. Chenowith, 58 N. J. Law, 416, 34 A. 817 

[6] Lastly, the plaintiff-appellant contends that the judge erred in ignoring a 
group of requests to charge having to do with waiver of the effect of false 
answers in the application for the insurance. Those requests were properly ignored 
because the subject-matter thereof was not in issue as the case was submitted to 
the jury. 

It is true that the judge in his charge referred to the application for the 
insurance. But he did not charge that the plaintiff could be precluded from recov- 
ery because of statements made by the insured therein. On the contrary he ex- 
pressly charged that “the policy continued in operation and was existing on 
January 28, 1929,” when the insured fell on the ice (and as to that instruction the 
plaintiff naturally does not complain). The judge further charged that the defense 
was that the insured did not die from bodily injury caused solely by accidental 
means; and his concluding words were: “If you find that the man (insured) did 
not die solely by reason of the accident involving the fractured hip, again | 
repeat, there could be no recovery. Only in the event you can answer that ques- 
tion in the affirmative can you find for the plaintiff.” It is therefore apparent that 
the issue submitted to the jury sufficiently disposed of the controversy, and the 
appellant cannot complain because some other alleged issue was not submitted 
38 Cyc. 1640. 

The judgment will be affirmed with costs. 


For affirmance: The Chief Justice, Justices Trenchard, Parker, Campbell, 
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Lloyd, Case, Bodine, Daly, and Donges, and Judges Van Buskirk, Kays, Hetfield, 
Dear, Wells, and Kerney. 
For reversal. None. 


SLADE v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 13. 
Supreme Court of North Carolina. March 2, 1932. 
162 Southeastern Reporter 734. 
1. INSURANCE. 


Except where there are ties of blood or marriage, that one have “insurable in- 
terest” in another’s life, expectation of advantage from continuance of insured’s 
life must be founded in contract between insured and beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

2. INSURANCE. 

Accident policy issued on application of beneficiary not related by blood or 

marriage to insured held void as wagering contract, where beneficiary for two 


years took care of insured, 13 year old boy, who had left beneficiary and returned 
to his people six months before accidental death. 


(For other cases, see Insurance, Dec. Dig. § 119.) 


Appeal from Superior Court, Pasquotank County; MacRae, Special Judge. 

Action by James Slade against the Life & Casualty Insurance Company of 
Tennessee. From a judgment in favor of plaintiff, defendant appeals. 

Reversed. 

This is an action on a policy of insurance by which the defendant, in consider- 
ation of the payment of premiums as stipulated therein, promised and agreed to 
pay to the plaintiff, as the beneficiary named in said policy, the sum of $1,000 at 
the death of Charlie Lee, the insured, provided his death resulted from injuries 
caused “by his being struck by a vehicle which is being propelled by * * * gas- 
oline, * * * while insured is walking or standing on a public highway.” 

The policy was issued on October 15, 1928. On February 3, 1931, the insured, 
Charlie Lee, was struck and killed by a truck which was being propelled by gas- 
oline. At said date, the policy was in full force and effect according to its terms. 
Proofs of the death of the insured, as required by the policy, were duly furnished 
to the defendant by the plaintiff. The defendant denied liability on the policy, and 
declined to pay the amount thereof to the plaintiff. This action was begun on 
April 17, 1931. 

The defendant denied liability on the ground that the policy was void (1) for 
that its issuance was procured by false and fraudulent representations made by the 
plaintiff with respect to the relationship between himself and the insured; and (2) 
for that the plaintiff had no insurable interest in the life of Charlie Lee, the in- 
sured, at the time the policy was issued, and that plaintiff paid the first and all 
subsequent premiums on the policy. The defendant further denied liability on the 
ground that the policy contains a provision that it “does not cover a loss sustained 
by the insured while under the influence of alcoholic or intoxicating liquors, or 
while the insured is committing a violation of law,” and that at the time of his 
death the insured was under the influence of alcoholic or intoxicating liquor and 
was committing an act in violation of law, to wit, transporting intoxicating liquor, 
unlawfully in his possession. 

The plaintiff, as a witness in his own behalf, testified : 


“I knew Charlie Lee, the insured in the policy sued on in this action. He was 
not related to me by blood or marriage. He had been living with me for about 
six months at the time the policy was issued. He continued to live with me for 
about a year and a half after the policy was issued. He was not living with me 
at the time of his death. His mother gave him to me. He was then about 13 
years of age. His mother and her husband, the boy’s father, were living separate 
and apart from each other. He had left the State. From the time the boy came 
to live with me, I took care of him, furnished his meals, furnished him a place to 
sleep, furnished his clothes, and bought his school books. He went to school while 
he was living with me. During that time, I provided him with all the necessaries 
of life, and with all the comforts that he had. I had charge and control of him. 
No one else exercised any control over him. He slept in a room adjoining mine. 
I own and conduct a café in Elizabeth City, N. C. 
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“At the time the policy sued on in this action was issued, I had several policies 
issued by the defendant. One day the agent of the defendant asked me if I had 
any one—a son or a daughter—on whom I could take out another policy. I told 
him that I had no lawful children but that I had an adopted son—a boy whom I 
was treating as a son, and who lived with me as a son. The boy was not there 
that day. The next day the agent came to see me. He asked the boy his age, and 
then wrote the policy. I paid the first and all subsequent premiums on the policy. 
I am the beneficiary named in the policy, and furnished to the defendant proofs 
of the death of Charlie Lee, the insured. 

“The boy was not living with me at the time he was killed. He had left me 
about six months before his death. He got to stealing from me and I told him 
he had better go back to his people. I did not run him off, but he left. I told him 
to go back to his home. I went to his funeral, but did not stay until it was over. 
I went to Norfolk that day to see my father who was sick. After the boy went 
back to his people, he would come to my café, from time to time. I gave him food 
and money. He washed dishes, swept the floor, and did whatever I told him to 
do.” 

There was evidence tending to show that, after the insured was struck and 
killed by the truck, a pint bottle containing whisky was found in his belt under his 
clothes. This bottle was taken from his person by an officer. There was no evi- 
dence tending to show that he had drunk whisky from the bottle, or that he was 
under the influence of alcoholic or intoxicating liquors at the time he was struck 
and killed by the truck. 

The mother of the insured is dead. His father had abandoned her and her 
children prior to the issuance of the policy of insurance. His whereabouts are un- 
known. 

The issues submitted to the jury were answered as follows: 

“1, At the time of the issuance of the policy of insurance sued on, did the 
plaintiff, James Slade, have an insurable interest in the life of Charlie Lee? An- 
swer, Yes. 

“2. Did the insured, Charlie. Lee, suffer loss of life by being struck by a vehicle 
which was being propelled by * * * gasoline * * * while insured was walking or 
standing on a public highway, as alleged in the complaint? Answer, Yes. 

“3. Was the said Charlie Lee at the said time under the influence of alcoholic 
or intoxicating liquors as alleged in the answer? Answer, No. 

“4. Was the said Charlie Lee at said time committing some act in violation of 
law as alleged in the answer? Answer, No. 

‘5. In what amount, if any, is defendant indebted to the plaintiff? Answer, 
$1,000.00, with interest from 4 April, 1931, to date.” 


From judgment that plaintiff recover of the defendant the sum of $1,000, with 
interest from April 4, 1931, and the costs of the action, the defendant appealed to 
the Supreme Court. 

McMullan & McMullan, of Elizabeth City, for appellant. 

Ehringhaus & Hall, of Elizabeth City, for appellee. 

Connor, J. 


[1] In Hinton vy. Mutual Reserve Fund Life Ass’n, 135 N. C. 314, 47 S. E. 474, 
476, 65 L. R. A. 161, 102 Am. St. Rep. 545, it is said: “Whatever conflict there may 
be—and it must be conceded that there is very much—as to what constitutes an in- 
surable interest in the life of a person, this court has adopted a well- defined prin- 
ciple which meets our approval. Burwell, J., in Trinity College v. Ins. Co., 113 N. 
C. 244, 18 S. E. 175, 22 L. R. A. 291, after naming several cases, says: ‘These in- 
ae and others that might be mentioned seem to show that, except in cases 
where there are ties of blood or marriage, the expectation of adv antage from the 
continuance of the life of the insured, in order to be reasonable, as the law counts 
reasonableness,. must be founded in the existence of some contract between the 
person whose life is insured and the beneficiary, the fulfillment of which the death 
will prevent; it must appear that by the death there may come damage which can 
be estimated by some rule of law, for which loss or damage the insurance company 
has undertaken to indemnify the beneficiary under its policy. When this contrac- 
tual relation does not exist, and there are no ties of blood or marriage, an insur- 
ance policy becomes what the law denominates a wagering contract; and, under its 
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rules, made and enforced in the interest of the best public policy, all such contracts 
must be declared illegal and void, no matter what good object they have in view.’” 

[2] Applying this principle to the instant case, it is manifest, we think, that 
the policy of insurance sued on is a wagering contract, and for that reason no ac- 
tion thereon can be maintained in the courts of this state. 

The policy was issued on the application of the plaintiff, who is the beneficiary 
named therein. The plaintiff was not related by blood or marriage to the insured. 
There was no contractual relation between the plaintiff and the insured, by reason 
of which the plaintiff had any interest, pecuniary or otherwise, in the continuance 
of the life of the insured. The plaintiff paid the first and all subsequent premiums 
on the policy. 

The policy was void at its inception. There was error in the refusal of de- 


fendant’s motion at the close of all the evidence for judgment dismissing the action 
as of nonsuit. 


For this reason the judgment is reversed. 


KEMPER v. POLICE & FIREMEN’S INS. ASS’N. No. 1508-5803. 
Commission of Appeals of Texas, Section A. Jan. 6, 1932. 
44 Southwestern Reporter (2d) 978. 
. INSURANCE. 


Court must interpret accident policy according to established rules of law. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 

Accident policy must be construed as strictly as its language will reasonably 
permit against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Generally, one is “totally disabled” from injury until death within accident 
policy requirement, when during all such time his condition is such that exercise 
of ordinary care would require him to desist from performance of his duties. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

[Ed. Note—For other definitions of “Totally Disabled,” see Words and 
Phrases. ] 

4. INSURANCE. 

Death of insured from pneumonia, 20 days after he received injury to respira- 
tory organs by breathing fumes while fighting fire, resulted from “disability, 
immediate and total” from injury to death within accident policy requirements, 
notwithstanding insured worked in meantime. 

Death of insured was from disability, immediate and total from injury 
to death, within meaning of accident policy, since insured was in such a 
physical condition produced by injury as common care and prudence 
would have required him to consider himself totally incapacitated to dis- 
charge his duties as a fireman, and the mere fact that his strong will and 
great courage caused him to do that which he was unable to do without 
great physical pain and effort did not, as matter of law, show that he was 

not totally disabled. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

{Ed. Note—For other definitions of “Immediate Disability” and “Total Dis- 
ability,” see Words and Phrases. ] 

Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Suit by Thekla Kemper against the Police & Firemen’s Insurance Association. 
To review a judgment of Court of Civil Appeals [28 S.W.(2d) 1111] reversing 
judgment for plaintiff, plaintiff brings error. 


_ Judgment of Court of Civil Appeals reversed, and judgment of District Court 
affirmed. 


Charles T. Haltom, of San Antonio, for plaintiff in error. 


Boyle, Wheeler, Gresham & Terrell, of San Antonio, for defendant in error. 
Critz, J. 


We refer to the parties to this suit in the order in which they appeared in 
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the district court; to Mrs. Kemper as plaintiff, and the insurance association as 
defendant. 

The plaintiff sued the defendant, a fraternal benefit association, duly incor- 
porated, to recover $2,000 alleged to be due as insurance on the life of William 
H. Kemper, deceased husband of the plaintiff, on a contract of insurance issued by 
the defendant to the deceased during his lifetime, in which certificate the plaintiff 
was named beneficiary. Trial in the district court with a jury resulted in a verdict 
and judgment for the plaintiff for the full amount of the policy. On an appeal 
by the defendant, this judgment was reversed by the Court of Civil Appeals and 
judgment rendered for Mrs. Kemper for $200. 28 S.W.(2d) 1111. Mrs. Kemper 
brings error. The policy of insurance made the basis of this suit contains, among 
others, the following provisions: 

“Any and all such payments or liability to pay shall be and is in accordance 
with, subject to, each and all of the provisions of the by-laws of said association 
and of the provisions of any and all amendments, alterations and new issues of 
said by-laws, which said by-laws are hereby referred to and made a part hereof 
as fully as if they were recited at length over the signatures hereto affixed as 
soon as such amendments, alterations or new issues of said by-laws respectively 
are or may be duly adopted, and the said William H. Kemper hereby and by the 
acceptance hereof agrees to abide and be bound by said by-laws and each of 
them and by any and all lawful amendments, alterations and new issues thereof 
or of any of them.” 

“It is hereby agreed by the member holding this certificate that the certificate, 
the charter or articles of incorporation, the constitution and laws of the society 
and the application for membership and medical examination, signed by the ap- 
plicant, with all amendments to each thereof, shall constitute the agreement be- 
tween the society and the member and any changes, additions or amendments to 
said charter or articles of incorporation, constitution or laws duly made or 
enacted subsequent to the issuance of this certificate shall bind the member and 
his beneficiaries and shall govern and control the agreement in all respects the 
same as though such changes, additions or amendments had been made prior to 
and were in force at the time of the application for membership.” 

“Whenever any member of this Association in good standing shall, through 
external, violent and accidental means, receive bodily injuries which shall, inde- 
pendently of all other causes, result within ninety days from and after the date 
of such accident, and independently of all other causes, in the death of said 
member, or of the loss of both legs, or the loss of both arms, or the loss of one 
arm and one leg, or the loss of an arm or a leg, or the irrecoverable loss of 
the sight of both eyes, or one eye, there shall be paid to said member, or to the 
beneficiary of said member in case of loss of life the following benefits. * * * 
If the Member’s certificate is for $2,000 the Benefits shall be as follows: 

“A. For loss of life $2,000.00 * * * a oe 

“* * * And provided further that the above Benefits for loss of life shall 
be payable only in the event that the disability resulting from said injury shall 
be total and immediate and shall be continuous from the time of the injury to the 
time of the death of said member.” P 

“There shall be payable to the beneficiary named herein, at the death of said 
member, if living at the time of such death (except by accident) the sum o1 
$200.00 within ninety days after receipt by the said association of satisfactory 
proof of the death of said member.” 

“I also agree that my physicians shall give evidence, whenever required, con- 
cerning any alleged injury or cause of death, and waive all provisions of the law 
to the contrary, and that I will permit the physician of this Association to make 
such examination as may be deemed necessary. And I further agree that in case 
I take additional accident insurance, I will notify this Association, failure to do 
which shall invalidate any claim on account of accidental injury received during 
such default.” a 

The facts show that about January 31st, or early on February 1, 1928, William 
H. Kemper received injuries which resulted in his death about twenty days later. 
At the time of such injuries the policy was in full force, and the deceased in 
good standing: as a member of the association. 

With reference to the injury itself and its resultant effects, immediately and 





Acc. ] Kemper v. Police & Firemen’s Ins. Ass’n. 1093 


later, the evidence is, in law, sufficient io establish the following facts: That 
William H. Kemper was a captain in the city fire department at the time of his 
injury; that on the date above shown there was a fire in a drug store which was 
attended by the insured in his capacity as a fireman; that the fire was in the 
prescription room full of drugs of various kinds; that insured entered this room 
during the fire in the performance of his duties; that chemicals were used in 
fighting this fire; that the chemicals so used and the chemicals and drugs con- 
tained in the building, together with the heat, caused the burning building to be 
full of gas and fumes; that some of the men fighting the fire wore masks to 
protect themselves from these fumes and gas; that the insured wore no mask; 
that the gas and fumes were breathed by insured for about an hour; that insured 
vomited at the fire while he was fighting it; that when insured got back from 
the fire he was coughing and throwing up phlegm, and complained about his chest 
and throat, saying that they were hurting him; that insured worked as a fireman 
thereafter for several days; that during such period insured was at all times 
feeling badly, and his chest and throat were very sore and hurting him, caused by 
the effects of the gas and fumes he had breathed at the fire; that he was in this 
condition at all times from the time of the fire to the time of his death; that 
while he continued to work he was hoarse—“whisper-like”; that insured was sick 
from the time of the fire until his death some twenty days later; that insured 
finally went to the hospital about a week before his death, and there remained 
until he died; that at times between the time of the fire and the time he went to 
the hospital, while he was trying to carry out his duties, he would become so 
sick that he would have to go home, but would thereafter come back to his 
work; that at all times between the fire and his death insured was sick and feeling 
badly, and only with difficulty and effort kept up and going; that about thirteen 
days after the fire insured was sent to the hospital where he died in about a 
week; that deceased died of pneumonia, which was brought on and caused by 
breathing the fumes and gas at the fire; and that while pneumonia was the ex- 
citing cause of death, the predisposed cause was the gas irritation and inflamma- 
tion of insured’s lungs. In other words, to put it in simple language, the gas and 
fumes produced irritation and inflammation of the insured’s throat, lungs, and 
respiratory organs, and these injuries culminated in pneumonia, from which the 
insured died. The testimony, taken as a whole, is amply sufficient in law to justify 
the jury in the fact conclusion that, while insured continued to go to work for 
several days after he received his injuries, he should not have done so, and during 
all such time was a sick man, who by his own will power was forcing himself to 
perform duties which he was too sick to perform. 

With the evidence in the above condition, the jury found in response to 
relevant questions: ] 

(a) That insured received the bodily injuries alleged by the plaintiff on the 
occasion of the fire; (b) that insured’s death resulted from such injuries in- 
dependently of all other causes; (c) that the injuries complained of resulted in 
total disability; (d) that such disability was immediate; (e) that such disability 
was continuous from the time of the injuries to the time of death. ai: 

Based on the above verdict, the trial court entered judgment for the plaintiff. 
The Court of Civil Appeals reversed this judgment and rendered judgment for 
the defendant, holding that this case is ruled by the holding of the Supreme Court 
in Continental Casualty Co. v. Wade, 101 Tex. 102, 105 S. W. 35. We think 
the Court of Civil Appeals is in error in this holding, and that the facts of this 
case are clearly distinguishable from the facts in the Wade Case. In the Wade 
Case, the opinion of the Court of Civil Appeals, which is found at 99 S. W. 877, 
878, shows: “The evidence is undisputed that Bishop Green, while working at his 
occupation as a freight handler, on January 31, 1903, was physically injured by the 
weight of a heavy crate of glass being accidentally thrown upon him; and as the 
proximate cause of the injury he died on April 6, 1903. He received said bodily 
injury ‘through external violent and purely accidental causes,’ which, as aforesaid, 
proximately resulted in his death. It was also shown that he was hurt on Satur- 
day, about 2:30 o’clock p. m., January 31, 1903; that he laid off about 15 minutes 
and continued to work till 6 o’clock, when his work was done; and that he re- 
turned to his work the following Monday and continued at it until March 25th 
following, when he died in consequence of the accident.” 
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The opinion of the Supreme Court, supra, accepts the fact finding of the 
Court of Civil Appeals, except the opinion of the Supreme Court shows that 
Green worked ‘“‘as usual” for 52 days after the accident. 

Under the above facts, our Supreme Court, speaking through Judge Brown, 
held that under a contract similar to the contract here involved, the evidence 
showed, as a matter of law, that while a disability occurred at once and at the 
time the accident happened, there was no continuous total disability to engage in 
business from the time of the injury to the time of death, and that the insurer was 
therefore not liable. In the Wade Case, supra, it is simply shown that the insured 
was injured; that he was totally disabled from pursuing his labors for fifteen 
minutes immediately thereafter, and that he then returned to work and continued 
.to work “as usual,” for fifty-two days when he died. There is nothing in the 
opinion in the Wade case to show the condition of the insured during the fifty- 
two days, except the opinion says he continved to work “as usual.” 

In the case at bar, it is shown that the insured was injured by breathing 
gas and fumes at the fire; that he was injured in his throat and lungs, and we 
presume his respiratory organs, by breathing these fumes and gas; that the 
injury took place at once; and that some twenty days thereafter he died as a 
direct result of these injuries. It is true that the evidence also shows that insured 
returned to his post of duty as a fireman, and there remained for most of the 
time for some twelve or thirteen days; but the evidence further shows that he 
did so while a sick man, and while suffering great pain. In other words, we think 
the evidence is sufficient in law to show that the insured was simply forcing him- 
self to remain at his place of labor, when he was unable to do so, out of a devo- 
tion to duty so common to those engaged in his calling in life. 

As we understand the opinion of the Court of Civil Appeals, that court 
passed on a question of law and not of fact, and holds, as a matter of law, that 
the evidence in this case fails to show that insured was totally disabled from 
the time of injury to the time of death. We further understand that opinion 
to base its holding on the fact that that court interprets the opinion of the 
Supreme Court in the Wade Case to hold that the mere fact the insured returned 
to his labors and performed some of the duties thereof for some time after the 
injury, alone, and of itself, precluded any recovery. Such an interpretation or 
construction of that opinion is, we think, unjustified by anything said in the 
opinion, as we will later demonstrate. 

{1, 2] When we come to examine the contract or policy of insurance in- 
volved here, we find that it provides in simple and unambiguous language that 
the benefits “for loss of life shall be payable only in the event that the disa- 
bility resulting from said injury shall be total and immediate, and shall be con- 
tinuous from the time of the injury to the time of death of such member.” Such 
is the contract, and, such being the contract, there is nothing left for the courts 
to do but to enforce it as it is written. The association had a perfect right to 
prescribe the terms and conditions on which it would insure the insured against 
death resulting in the manner and under the conditions prescribed, and the in- 
sured had a perfect right to accept the policy as written, or to reject it. Such 
a rule is not illegal, immoral, or inequitable. However, such being the terms 
of the contract, does not preclude the courts from the right to construe and 
apply it in the light of the facts. Furthermore, in so construing this contract, 
it is the duty of the court to interpret it according to the well-known and well- 
established rules of law, and as strictly as its language will reasonably permit 
against the insurer. fi a Se 

From what we have said, it is evident that a final decision of this litigation 
niust turn on what is meant in law by the requirement in the policy to the effect 
that the disability must be immediate, and total from the time of injury to the 
time of death. Le 

We think that the requirements of this policy to the effect that the disability 
shall be immediate, and total from injury to death, should be given effect, but 
in our opinion a person who dies from accidental injury does not have to be 
Hat on his back, unable to move or think, from the time of injury to the time 
of death in order to qualify as totally disabled between such times, within the 
meaning of this policy. Neither is it necessary for him to be carried from the 
scene of the injury on a stretcher or in an ambulance to his death-bed, in order 
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for his beneficiary to recover on the contract. It is enough if he is in such a 
physical condition produced by the injury as common care and prudence would 
have required the insured to consider himself totally incapacitated to discharge his 
duties as a fireman, and the mere fact that a strong will and great courage might 
cause the insured to do that which he was unable to do without great physical 
pain and effort would not, as a matter of law, show that he was not totally 
disabled. The history of mankind chronicles many instances where men have 
done many acts of great courage and involving great physical effort after they 
have received their mortal wounds, and there is scarcely an a@ult person living 
who cannot himself recall such an instance; but certainly the mere fact that 
he who has been wounded unto death may, by the use of a great will power, 
continue to function for a time does not demonstrate, as a matter of law, that 
he is not totally disabled from the beginning, within the meaning of the con- 
tract here involved. 

[3, 4] We think further that it is impossible to lay down an iron-bound 
rule by which it can always be accurately determined from a given state of 
facts, whether a person has been totally disabled from the time of injury until 
the time of death within the meaning of this contract. We do hold, however, 
that as a general rule it can be said that a person is totally disabled from the 
time of injury until the time of death when during all such time his condition 
is such that common prudence, and the exercise of ordinary care, would require 
him to desist from the performance of his duties. We think the following au- 
thorities in principle support this rule: Texas Employers’ Ins. Ass’n v. Brock 
(Tex. Com. App.) 36 S.W.(2d) 704, 705; Fidelity & Casualty Co. v. Joiner (Tex. 
Civ. App.) 178 S. W. 806; Hefner v. Fidelity & Casualty Co., 110 Tex. 596, 160 
S. W. 330, 222 S. W. 966; Great Southern Life Ins. Co. v. Johnson (Tex. Com. 
App.) 25 S.W.(2d) 1093; Hohn v. Inter-State Casualty Co. of New York, 115 
Mich. 79, 72 N. W. 1105, 1106. We think further that there is nothing said in 
any of the above authorities which is in conflict with Continental Casualty Co. 
v. Wade, supra. 

In Texas Employers’ Ins. Ass’n v. Brock, supra, Section B of the Commis- 
sion had before it a case involving the term “total incapacity,” as used in the 
Texas Workmen’s Compensation Law, article 8306, R. C. S. The trial court 
defined the term as follows: “In answering the foregoing issue you are charged 
that the term ‘total incapacity,’ as used in the Workmen’s Compensation Act, 
does not imply an absolute disability to perform any kind of labor, but a person 
disqualified from performing the usual task of a workman in such a way as to 
enable him to procure and retain employment is regarded as total incapacity.” 

The insurance association objected to the above instruction, and requested 
the trial court to define the term as meaning that the plaintiff is unable to per- 
form any of the duties of an average workman, and to be totally incapacitated 
he must be 100 per cent. disabled. The requested instruction was refused, and 
on appeal Section B of the Commission, speaking through Judge Short, held 
that the instruction given by the trial court was correct, and that there was no 
eiror in refusing the requested instruction. 

_In Fidelity & Casualty Co. v. Joiner, supra, the term “total disability” was 
before the Court of Civil Appeals at Texarkana for consideration and interpre- 
‘ation, and that court held that the injuries need not be such as to physically 
Prevent the insured from performing any of the duties pertaining to his occu- 
pation, but that it is enough if he is so injured that he cannot, as a prudent 
man, perform such duties. Writ was refused in that case. 

In Hefner vy. Fidelity & Casualty Co., supra, the following language used 
by the Court of Civil Appeals was expressly approved by the Supreme Court, 
speaking through Judge Greenwood: “The suit is based upon that provision of 
the contract insuring against bodily injury sustained during the life of the policy 
and resulting, directly, independently, and .exclusively of all other causes, in ‘im- 
mediate, continuous, and total disability that prevents the assured from per- 
forming any and every kind of duty pertaining to his occupation.’ I concur in 
the view expressed in the original opinion that the evidence discloses that as a 
result of an accident occurring on August 20, 1909, the assured eventually be- 
came totally disabled from performing the duties pertaining to his occupation 
within the meaning of the contract. It is true that, by applying the strict letter 
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of the contract, the evidence does not disclose such a total disability as would 
prevent him from performing any and all duties incident to the practice of his 
profession; but I think the clause should be reasonably construed, and, so con- 
struing the same, he has become totally disabied. A literal interpretation of 
the contract, with reference to this phase of the case, would require a complete 
ioss of all physical power and mental capacity; in fact, it would scarcely happen 
that one could live and bring himself the literal language of the contract.” 

In Great Southern Life Insurance Co. vy. Johnson, supra, Section B of the 
Commission had before it a case in which it had to determine the meaning of 
the term “total disability,” as used in an accident policy, and in the course of 
the opinion, which is by Judge Ryan, the Hefner Case, supra, was cited and 
quoted from, and it was again held that the term “total disability” should not 
be given such a restricted meaning as to require that the insured person be 
bereft of all physical and mental power. 

In Hohn y. Casualty Co., supra, the Supreme Court of Michigan had before 
it an insurance case where the policy provided: “If such injuries, independently 
of all other causes, shall immediately, continuously, and wholly disable and pre- 
vent the insured from performing any and every kind of duty pertaining to his 
cccupation, the company will pay the insured the weekly indemnity before speci- 
fied, during the continuance of such total disablement, not exceeding fifty-two 
consecutive weeks.” 

The facts on which insured claimed indemnity under the contract, as set out 
in the opinion, are as follows: “Plaintiff recovered a judgment against the de- 
tendant, from which judgment defendant appeals. The plaintiff was a barber 
by occupation. According to his testimony, he slipped, and, in the effort to 
save himself from falling, he received a severe wrench in the small of his back. 
The next day he went to his place of business, late. He suffered pain all the 
time, and did somie work, but not nearly what he would have done if he had 
been well. Saturday night and all day Sunday he applied liniment and plasters 
to his body, the pain going all through his body, and lay on a couch all day 
Sunday. On Monday he went to his shop, and attempted to do some work. He 
suffered such pain that he fainted away. A doctor was called, who found him 
nearly, if not quite, unconscious, and he was sent home in a hack. During that 
week he got some better, and visited his shop each day, suffering pain all the 
time, and occasionally working a little, but was unable to perform all the duties 
of his business because of the pain he suffered. On the second Saturday while 
at the shop, he was forced to lie down, and was taken to his home and bed, 
where he remained for some weeks. He got some better, and went out by advic« 
of his physician, took some cold, and was again confined to his bed.” 

The court in passing on the validity of the contract, and the rule of con- 
struction to be applied thereto, quoted with approval the case of Young v. Ins. 
Co., 80 Me. 244, 13 A. 896, 897, where the following language was used: “A con- 
tract of insurance is to receive a reasonable construction, so as to effectuate 
the purpose for which it was made. In cases of doubt it is to be liberally con- 
strued in favor of the insured, that in all proper cases he may receive the in- 
demnity contracted for. At the same time legal effect should be given to all 
the language used, for the purpose of guarding the company against fraud and 
imposture, The object to be accomplished by this contract was indemnity to the 
plaintiff for loss of time from being wholly disabled from prosecuting his busi- 
ness by an injury received as specified in the policy.” 


The opinion then proceeds to hold that the above facts are sufficient in law 
to sustain a jury finding that the insured was wholly disabled by such injuries 
from the time of injury, and for several weeks thereafter, from performing any 
and every kind of duty pertaining to his occupation, and that such disability was 
immediate and continuous from the time of injury. The court then proceeded 
to announce the rule to be that an insurance policy providing for the payment 
of a weekly indemnity during the continuance of total disability does not mean 
that the insured does not have the physical power, perhaps, to do something, 
even if he, in doing it, suffers great bodily pain. The court further held that 
if the insured was disabled to that extent that whatever he did caused him suf- 
fering, and compelled him to stop in a short time, it may be properly described 
as total disability. 
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We think the Supreme Court of Michigan properly construed the contract 
and announced the correct rule of law governing the application of the facts to 
the law. 

When we come to examine the facts of the case at bar they are very similar, 
from a legal standpoint, to the facts in the Hohn Case, supra. In the Hohn 
Case, the policy required the injury to be such as to immediately, continuously, 
and wholly disable the insured. In this case, the policy requires “the disability 
resulting from said injury shall be total and immediate, and shall be continuous,” 
etc. In the Hohn Case, the insured returned to his labors for a time, and per- 
formed some of the duties thereof, but at the expense of pain and suffering to 
himself. In the case at bar, the same is also true. In the Hohn Case, the 
Supreme Court of Michigan held the facts sufficient in law to show total disabil- 
itv which was immediate and continuous from the time of injury; we hold the 
same with reference to the facts of the instant case. 

For the reasons stated, we recommend that the judgment of the Court of 
Civil Appeals be reversed, and the judgment of the district court affirmed. 

Cureton, C. J. 

Judgment of the Court of Civil Appeals is reversed, and that of the district 
court is affirmed, as recommended by the Commission of Appeals. 


SOUTHERN TRAVELERS’ ASS’N v. COLE. No. 10870. 
Court of Civil Appeals of Texas. Dallas. Dee. 5, 1931. 
Rehearing Denied Jan. 30, 1932. 

45 Southwestern Reporter (2d) 675. 

1. INSURANCE. if 

\lthough insured agreed in application for membership that mutual associa- 
tion’s by-laws should become part of contract, association could not predicate de- 
fenses on by-laws not contained in certificate issued to insured (Rev. St. 1925, arts. 
4794, 4797). 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 
6. INSURANCE. 

Evidence field to establish notice of insured’s death was given within reason- 
able time. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 
7. INSURANCE. 

Insurer’s by-law stipulating shorter period of limitation for filing suit than 
allowed by statute held void (Rev. St. 1925, art. 5527). 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 
8. INSURANCE. 
__Insurer’s by-law requiring proof of loss to be filed within 90 days after date 
of loss held conflicting with statute and void (Rev. St. 1925, art. 5546). 

_ Rev. St. 1925, art. 5546, provides that no stipulation in a contract re- 

quiring notice to be given of a claim for damages as condition precedent 

to the right to sue thereon shall ever be valid unless such stipulation is 

reasonable. Any such stipulation fixing the time within which such notice 

shall be given at a less period than 90 days shall be void. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 
10. INSURANCE. 
_ In action by beneficiary of certificate issued by mutual association to recover 
tor insured’s death, judgment providing for lump sum payment held proper, not- 
withstanding association’s by-law provided for monthly payments (Rev. St. 1925, 
art. 4797), 


(For other cases, see Insurance, Dec. Dig. § 672.) 


Appeal from District Court, Dallas County; T. A. Work, Judge. _ 
Action by Mary E. Cole against the Southern Travelers’ Association. Judg- 
ment for plaintiff, and defendant appeals. 


Judgment corrected, and, as so corrected, affirmed. 


ae T. — and Muse & Muse, all of Dallas, and George Mendell, of Austin, 
tor appellant. 
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Wallace, Taylor & Vickrey, of Dallas, for appellee. 

VAUGHAN, J. 

Appellee, the surviving widow of one Sam Cole, deceased, and beneficiary 
named in his application for insurance, upon which two certificates of membership 
were issued to him, and identified by classes E and F, and EE and FF, and num- 
bered, respectively, 2934 and 2935, instituted this suit thereon. 

The contracts were made up of appellant’s articles of incorpcration and by- 
laws, the application for membership, and the certificates of membership issued in 
accordance with articles 4794 and 4797, Revised Civil Statutes of 1925; appellant 
being a mutual assessment accident company, created and existing under and by 
virtue of title 78, chapter 6, of said statutes. 

The insured received injuries in an automobile accident on a public highway 
in Arkansas on the night of the 16th of July, 1926, from which injuries he died on 
November 9, 1926. Plaintiff alleged compliance with the by-laws as to giving no- 
tice of the injuries received by the insured, calling physician, etc., as nearly as she 
could do so, and claimed excuse wherein she failed, and also alleged making and 
furnishing proofs of loss in so far as the facts required were available and pro- 
curable by appellee. Appellant answered by general and special exceptions, gen- 
eral denial, and specially pleaded as follows: 

(a) Setting out the terms of the application for membership signed by insured 
Sam Cole, showing amount paid by him and what for, the provisions of the Cer- 
tificates of Membership, the classes in which he was insured, etc., and that his total 
insurance as taken and applied for was $12,000.00. 

“(b) Section of by-laws providing exemption from liability for injury to mem- 
ber while said member was violating any law, or was in any degree under the in- 
fluence of intoxicating liquors or narcotics, or where the accident should happen on 
account of, or in consequence of the use thereof. 

“(c) That the injury and death of Cole was occasioned by his reckless driv- 
ing while under the influence of liquor on a public highway, and exceeding the 
speed limit, and in violation of statutes of State of Arkansas, causing his car to 
overturn, which occasioned his injury and death. 

“(d) Alleged the provisions of the law of Arkansas applicable to the acts and 
conduct of the said Sam Cole, alleged in paragraph c, supra. 

“(e) Failure to give notice of accident and to make proof of loss as required 
by the by-laws, etc. 

“(f) Statute of limitations of two years.” 

Appellee replied by first supplemental petition to appellant’s answer, explain- 
ing failures to comply with requirements of by-laws as to giving notices set up in 
her amended petition. 

A nonjury trial resulted in a judgment in favor of appellee for $14,800, in- 
terest, cost, and a mandatory injunction requiring the performance of certain acts 
on the part of appellant which will be reviewed in the discussion of the questions 
presented by this appeal. ; 

The defenses urged by the appellant were all predicated upon certain provisions 
of its by-laws, none of which were contained in the certificates of membership is- 
sued to the insured and sued upon. Appellee invoked both by demurrer and answer 
to the merits, article 4797, supra. 

Under agreement of the parties, the court withheld ruling on the demurrers 
directed to these defenses until after the hearing on the merits. On conclusion of 
the hearing, the court found both the law and the facts to be with appellee. 


On the 14th day of June 1926, the insured, Sam Cole, made application for 
membership in appellant association, upon which the two certificates declared upor 
were issued. The application for said certificates contained, among others, the fol- 
lowing provision, viz.: “I agree that this application, the Laws of Texas, and the 
Charter, the By-laws now in existence (of which benefits on back page of this ap- 
plication is a copy of a part thereof) and as may be amended and the Certificate 
shall be the contract for membership in this Association, and that the same is not 
to be binding on the Association until this Application is accepted and certificate 
of Membership issued”—the certificates so issued being each dated June 18, 1926, 
and in the following language: 


“This certifies that, Sam Cole is a member of the Southern Traveler’s Asso- 
ciation, and while in good standing is entitled to benefits in such amounts, and un- 
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der such conditions and limitations as may be provided for in the Articles of In- 
corporation and By-Laws of said Association in force on the date of the happen- 
ing of the event on account of which claim, under this certificate, is made, said 
Articles of Incorporation and By-Laws, the application for membership and this 
certificate shall constitute the contract between the holder hereof and said South- 
ern Travelers’ Association. 

“In accordance with the Revised Civil Statutes of the State of Texas of 1925, 
Article 4794, the following endorsement is made: ‘The payment of the benefit 
herein provided for is conditioned upon its being collected by this Company from 
assessments and other sources as provided in its By-Laws.” 


It is stipulated under the heading of “Membership Classifications” on said cer- 
tificates that the principal sum of indemnity provided by class E certificite is 
$6,000, and is further stipulated under the head of “Notices” on said certificates 
that members of class E in case of accident must call a physician or surgeon im- 
mediately, and notify the office of the secretary within thirty days, to recover the 
benefits therein provided. 


Appellant association, at the time of the issuance and delivery of said certifi- 
cates, delivered to insured copies of its articles of incorporation and by-laws, re- 
spectively, in force on March 6, 1926, and at the date of the injuries alleged to 
have been received by insured. A pertinent portion of the copy of by-laws so de- 
livered is section 4 of article 2, under the heading of “Membership,” which pro- 
vides that, upon the acceptance of the application of any person for membership 
in said association, there shall be issued to him a membership certificate, signed by 
the president and secretary, and that said certificate of insurance, together with 
the application of said member for membership in the association, the articles of 
incorporation, and the by-laws of the association, shall be considered in each case 
the entire contract between the member and said association. 


Section 1 of article III of said by-laws stipulates that whenever a class E 
member of the association in good standing, while said member’s certificate of 
membership is in force, shall through external, violent, and accidental means, inde- 
pendent of all other causes, receive bodily injury resulting in disability or death, 
the member or beneficiary shall be paid by the association, except as therein pro- 
vided, upon receipt of proof satisfactory to the board of directors and committee 
thereof (or if loss from such disability or injury results within six months) the 
sum of $6,000 for accidental death. 


Section 5 of article 3 of said by-laws provides that the association shall not be 
liable when death is caused wholly or in part by a large number of causes stated 
therein, none of which are pertinent herein because the part of the by-laws printed 
“on back page” of insured’s application does not contain the provisions of said 
section 5, article 3, or any other section or provision of said by-laws as exemptions 
from liability; the contingency for liability, asserted by appellee, being, as indorsed 
on said application, “death by accident, single membership, $6,000.00; two member- 
ships, $12,000.00.” 

Section 4 of appellant’s by-laws provides: “Upon the acceptance of the applica- 
tion of any person for membership herein, there shall be issued to him a policy or 
Membership Certificate specified by said Board of Directors, or a Committee 
thereof, signed by the President and Secretary, and the said policy or membership 
certificate of certificate of insurance, together with the application of the said 
member for membership in the Association, the Articles of Incorporation, and the 
By-Laws of this Association shall be considered in each case the entire contract 
between the member and this Association.” 


The following provisions of section 2 of appellant’s by-laws explain the term 
“accidental death” as used in the certificates sued upon, viz.: “Whenever a mem- 
ber of this association * * * shall through external, violent and accidental means, 
independent of all other causes, receive bodily injury resulting in * * * death, 
the * * * beneficiary shall be paid by the association * * * the amount named below: 
* * * $6,000.00.” : 

_. Neither the application, the part of appellant’s by-laws printed thereon, nor 
either of the certificates issued, contain section 8 of appellant’s by-laws, viz.: 
This association shall not be liable to any member for any indemnity * * * on ac- 
count of * * * death resulting to any member while said member was violating 
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any law, or was in any degree under the influence of intoxicating liquors * * * or 
which shall happen on account of, or in consequence of the use thereof. * * *” 


[1] The contention is made by appellant that, inasmuch as the insured agreed 
in his application for membership that the by-laws of appellant association should 
constitute a part of the contract of insurance, the provisions of the by-laws, and 
the defenses predicated thereon, even though not specifically set out in the face 
of the certificates sued upon, could not be ignored without impairing the obligation 
of the contracts. To this appellee, by counter proposition, replies that defenses so 
urged by appellant, predicated upon provisions of its by-laws not specified in the 
face of the certificates of membership issued to the insured, are not available to it 
in appellee’s suit on such certificates; said certificates not being issued in con- 
formity with the requirement of the provisions of article 4797, supra. 


The question thus presented was before and determined by this court in the 
case of Francis y. International Travelers’ Association, 260 S. W. 938, opinion by 
Mr. Associate Justice Looney. The judgment of this court sustaining the conten- 
tions of appellee was affirmed by our Supreme Court, 119 Tex. 1, 23 S.W.(2d) 282, 
283, opinion by Mr. Chief Justice Cureton, in which he used the follow ing compre- 
hensive language disposing of this question adversely to appellant, viz.: “The in- 
sistence here is that the specification of the contingency in the broad language quo- 
ted from the policy and the reference to the exceptions in the by-laws is a suffcient 
compliance with the statute. With this we cannot agree. Since it is evident that 
the contingency must be specified in the policy, then under the statute, the whole 
of the contingency must be named; that is, the contingency with all exceptions, if 
any. We therefore cannot look to the by-laws for a limitation of the’ general 
language used in the policy naming the contingency insured against. The statute 
governs and controls. The language of the policy directing the policyholder to 
look to the by-laws to ascertain the full or limited contingency under which the 
company agrees to pay, is in direct conflict with the statute. The legislative man- 
date is dominant and must prevail. Corporate by-laws cannot be made to repeal or 
supersede a statute. In fact, the statute which requires the specification of the con- 
tingency insured against must be regarded as entering into and forming a part of 
the contract, to the same effect as if embodied therein. The restrictive by-laws, 
in so far as they limit the right of recovery for accidental death named in the pol- 
icy, are not effective, and pass out of the case. International Travelers’ Associa- 
tion v. Branum, 109 Tex. 543, 212° S. W. 630; Eaton v. International Travelers’ 
Association (Tex. Civ. App.) 136 S. W. 817; Southland Life Ins. Co. v. Hopkins 
(Tex. Civ. App.) 219 S. W. 254; Cooley’ s Briefs on Insurance (2d Ed.) vol. 2, 
pp. 1102, 1138, 1139, 1141, 1143.” 


The opinion by Judge Looney, in the Francis Case, supra, may, we think, also 
be consulted with much beneficial interest. Under the cogent and salutary reason- 
ing contained in the opinions delivered in the Francis Case, supra, we overrule ap- 
pellant’s assignments of error based upon this phase of its appeal. We think that 
the foliowing contention of the appellant should be specifically reviewed, although 
we regard same to have been definitely disposed of adverse to appellant in above 
holding, viz.: That said article 4797 does not apply to the instant case for the rea- 
son that the insured agreed, in his application for certificates of membership, that 
the associations by-laws should become a part of his contract of insurance, citing in 
support thereof Southern Travelers’ Association v. Boyd (Tex. Com. App.) 12 
S.W.(2d) 183. The Boyd Case was decided January 9, 1929, a year previous to 
the opinion of the Supreme Court in the Francis Case. 


[2] The same contention was made by the appellant in the Francis Case, st 
pra, with respect to the applicant for the certificate having agreed that the provi- 
sions of the by-laws should constitute a part of the insurance contract, and of a 
necessity was included within the quotation, supra, made from Judge Cureton’s 
opinion. That the holding in the Boyd Case, supra, is diametrically opposed to 
that of the Supreme Court in the Francis Case, supra, there can be no question; 
and, while the Boyd Case is not referred to, we are to assume that the Supreme 
Court was not unmindful of its existence, nor of the conflict that would be thus 
created by its holding in the Francis Case; and, the holding in that case being the 
last expression of our Supreme Court on the question under discussion, we were, 
in determining the instant case, required to give effect to the holding of the Su- 
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preme Court in the Francis Case although we had not been in agreement with 
same. 

We therefore are of the opinion that said statute would be of no avail if the 
court should hold that the parties to an insurance contract, or a certificate issued 
by a mutual assessment association, could make a binding agreement that the by- 
laws, or any document other than the provisions of the policy, or certificate of 
membership, could contain valid limitations and restrictions on the contingencies 
specified in such policy or certificate, and thereby comply with the requirements of 
said article 4797. 

[3, 4] Appellant complains of the overruling of its motion to quash the de- 
positions, respectively, of W. L. Kirkwood and Robert Lee Dillard, appellee’s wit- 
nesses, because neither of said witnesses swore to their respective depositions as 
required by law; nor was the identity of said witnesses, or either of them, shown 
to have been that of the person or persons whose depositions were purported to 
have been taken. In support of said motion, appellant relied upon the caption and 
jurat attached to the depositions of said witnesses respectively, same being in each 
instance, with the exception of the name of the witness, as follows: “Answers and 
depositions of W. L. Kirkwood who resides in Truman, Poinsett County, State of 
Arkansas, to the accompanying direct and cross-interrogatories propounded to him 
in the above entitled and numbered cause, taken before A. L. Malone, a Notary 
Public in and for Craighead County, Arkansas, in accordance with accompanying 
commission (Or agreement as the case may be)”—followed by answers and then 
by jurat, to wit: “Sworn to and subscribed before me under my official hand and 
seal with date,” etc. . 

The appellant contends that said caption and jurat being without any cer- 
tificate of the officer executing the commission, or identification of the witiess 
Kirkwood as the party making or swearing to the answers, was not a compliance 
with the statute, and should have been suppressed. We are of the opinion that 
appellant's motion should have been sustained and the deposition of Kirkwood, 
and likewise that of Dillard, should have been suppressed. Sabine & E. T. Ry. Co. 
v. Brousard, 69 Tex. 617, 620, 7 S. W. 374; Missouri, Kan. & T. Ry. Co. v. 
Graves, 57 Tex. Civ. App. 395, 122 S. W. 458, 462. 

Appellee cites the case of Mo. Pac. Ry. Co. v. Baldwin, 261 S. W. 418, by 
Court of Civil Appeals, and same case reported in 273 S. W. 834, by Commission 
of Appeals. We do not think that the facts of the instant case bring same within 
the holding in the Baldwin Case. This error, however, we think immaterial in 
view of the fact that the testimony of said witnesses was to the effect that the 
deceased, Sam Cole, was not in a state of intoxication, or to any extent under 
the influence of intoxicating liquors at the time of the accident resulting in his 
injuries. This defense having passed out of the case, the admission of said testi- 
mony in a nonjury trial was harmless, as same could not have been given any pro- 
bative effect. 

[5] Appellant urges as material error the admission in evidence over its 
objections the following portion of a newspaper clipping that was attached to a 
letter, dated December 9, 1926, written by appellee to appellant: “A diamond pin, 
valued at $1800.00, alleged to have been stolen from the body of Mr. Cole while 
he lay unconscious by the road-side following the accident, was returned to his 
wife several days later by a barber of Truman. Dr. A. M. Tullos, well known 
physician of Truman, who administered first aid to Mr. Cole, was placed under 
arrest On a warrant charging theft of the gem.” 

On its face, it was shown that said clipping was published after the death of 
the insured from an injury received July 17th preceding. 

This clipping was objected to by the appellant on the grounds that the state- 
ment was hearsay; that a copy of the indictment, if one existed, was the best 
evidence; that the letter was self-serving, and the publication hearsay of the 
purest type. 

The Dr. Tullos referred to in said clipping was the physician who rendered 
first aid to Sam Cole, and testified to facts which, if believed, were sufficient to 
establish that Sam Cole was in a state of intoxication at the time his car was 
overturned, from which he sustained injuries resulting in his death. The admission 
of this clipping would be reversible error, but for the defense based on the 
alleged intoxication of said Cole having passed out of this case, on the construc- 
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tion placed upon article 4797, supra. Therefore proposition based upon the admis- 
sion of said newspaper clipping in evidence is overruled. 

Appellant, by its eighteenth proposition, contends that the judgment is con- 
trary to the law and evidence in this: “Because the undisputed evidence shows 
that no proof of loss was furnished to the defendant as required by its by-laws 
and the contract, in that Section One of Article 6, of its by-laws, requires im- 
mediate notice of accident to the insured to be made to the association at its 
office in Dallas, Texas, which was never given.” 

Appellee’s pleadings pertinent to this proposition were in part as follows: 
“That while insured was unable personally to comply with said notice and proof 
of loss provisions, a physician was called as soon after the accident resulting in 
the death of insured as, under the circumstances, was possible; and, thereafter, 
written proofs of loss, including affidavits of physicians who attended insured for 
his injuries and examined his body after death, giving the nature of the injury, 
cause of death, date of the accident, where and how it happened,” etc., were fur- 
nished appellant in so far as they were available and procurable by appellee. “That 
following the accident, the said Sam Cole, the insured, was unable to make a 
report thereof to defendant, and, for several days thereafter was unable to tell 
plaintiff of his membership in defendant’s association; that as soon as plaintiff 
learned of such membership, on September 13, 1926, she advised defendant of 
said accident; that on September 15, 1926, defendant, by letter, acknowledged re- 
ceipt of such advice and therein stated to plaintiff that the association did not 
stand back on technicalities, and in said letter enclosed preliminary blanks for 
insured and his doctor to fill out,” and further pleaded, “Notice of said accident 
was given defendant by plaintiff as soon as possible.” 

Sections 1 and 2 of article 6, appellant’s by-laws, in part, provide: 

1. “Written notice of injury or sickness or death by accident, on which claim 
may be based, must be given to the association immediately after the date of the 
accident causing such injury or sickness or death.” 


2. “Failure to give this notice within time provided herein shall not invalidate 


any claim if it shall be known not to have been reasonably possible to give such 
notice, and that notice was given as soon as was reasonably possible.” 

Appellee, in support of the above allegations, testified without contradiction to 
the following facts: That she was at Hot Springs, Ark., at the time insured was 
injured; that she saw him for the first time thereafter the morning of the 17th of 
July ; that he had a double compound fracture of the jaw, fractured skull, internal 
injuries, and his chest crushed; that he was unconscious when she arrived; that 
it was about sixty days before he was in position to talk to her about the acci- 
dent, and then he did not know anything about his policies or anything; that, as 
soon as she found out about the insurance policies sued upon, she addressed a 
letter to appellant in reference thereto, September 13, 1926, which was a few 
hours after she found out from her husband that he had such certificates; that 
she knew nothing about the existence of the certificates until she was informed in 
reference thereto by her husband; and that notice of the injury sustained by insured 
was given to appellant as alleged. ; 

[6] We think that this sufficiently established that the required notice of 
said injury was given, in that it established a compliance with the provisions of 
section 2, supra. Therefore said proposition is overruled. 

Was appellee’s cause of action barred by limitation, as stated in appellant’s 
by-laws, in that this suit was filed two years, seven months, and twelve days after 
suit could have been maintained under said by-laws as contended by appellant? 

Appellee counters this proposition as follows: “The provisions of appellant's 
by-laws stipulating a shorter period of limitation for filing suit than is allowed by 
the statutes of the State are void and of no effect.” And, in connection with said 
counter proposition, contends that Section 4, Art. 6, of appellant’s by-laws, re- 
quiring that proof of loss must be furnished within ninety days after the date ot 
such loss, is in conflict with the provisions of article 5546, R. C. S. 1925; and, 
therefore, void. 

Section 7 of article 6, appellee’s by-laws, in part, reads, “That no action at 
law or in equity shall be brought at all unless brought within two years from the 
date of expiration of the time within which proof of loss is required. 
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[7] The effect of this language is to require the filing of a suit on a cer- 
tificate issued by appellee to be made within two years from the accrual of a 
cause of action thereon; therefore is in conflict with article 5527, R. C. S. 1925, 
1Z.: 

“There shall be commenced and prosecuted within four years after the cause 
of action shall have accrued, and not afterward, all actions or suits in court of 
the following description : 

“1, Actions for debt where the indebtedness is evidenced by or founded upon 
any contract in writing.” ; 

~ {8] The provisions of section 4 of appellant’s by-laws, supra, are in conflict 
with the following language of article 5546, R. C. S. 1925: “No stipulation in a 
contract requiring notice to be given of a claim for damages as a condition pre- 
cedent to the right to sue thereon shall ever be valid unless such stipulation is 
reasonable. Any such stipulation fixing the time within which such notice shall 
be given at a less period than ninety days shall be void.” 

Under the above statutory provisions, we do not think that the court erred 
in overruling appellant’s plea of limitation, as the provisions of its by-laws relied 
upon by appellant as the basis for said plea (a) required notice of loss to be 
given at a less period of time than ninety days from the date the injury was 
sustained by the insured, and (b) fixed the required period of time in which 
to institute suit on the certificates issued to the insured at a shorter period than 
two years from the accrual of the cause of action thereon; hence said provisions 
of appellant’s by-laws are void. Therefore appellee had four years in which to 
institute her’ suit on such certificates from the accrual of her cause of action 


thereon; and this suit was filed within that period of time. Grand Lodge, Colored 
Knights of Pythias of Texas, v. 


proposition is accordingly overruled. 

[9, 10] Appellant contends that the judgment of the trial court is erroneous 
in that by the terms of the contracts the method of payment provided for by 
article 3, section 4a, of its by-laws, class E members are entitled to payment at 


Hill (Tex. Civ. App.) 277 S. W. 797. Said 


the rate of $50 per month on each certificate (making $100 per month on two 
policies) until the total amount insured shall have been paid, in this case 120 
months; whereas less than four years has elapsed since the death of the insured. 

The judgment awarding mandatory injunction for the purpose of enforcing 
the collection of the amount adjudged to appellee is as follows: 

“It is further ordered by the court that a mandatory writ of injunction shall 
issue forthwith, requiring, directing and commanding the defendant, Southern 
Travelers’ Association, its board of directors, secretary and treasurer, and their 
successors in office respectively, to pay into court,” etc. 

“And further requiring, directing and commanding the defendant association’s 
board of directors, and their successors in cffice, to order calls for premiums upon 
its members, and to make and levy assessments on its Class E members, for the 
payment of this judgment.” 

“And requiring, directing and commanding the secretary of defendant asso- 
ciation and his successors in office to notify the members of the order of such 
calls for premiums, and of the levy of said assessments,” etc. 

“And further requiring its board of directors, etc., to take all steps and do 
all things that may be requisite and necessary to pay off and discharge this judg- 
ment, and to forthwith collect and cause to be collected and paid into the registry 
of this court the monies and proceeds of assessments necessary for such purpose.” 

For equitable relief, appellee prayed as follows: “And plaintiff further prays 
that mandamus be awarded, directing defendant to levy and collect the assessments 
necessary for the payment of such judgment.” 

Article 4794, R. C. S. 1925, provides how payment of judgment of this char- 
acter shall be enforced against appellant association, viz., “The payment of the 
benefit herein provided for is conditioned upon its being collected by this company 
from assessments and other sources as provided in its by-laws,” which provision 
is required by said article 4794 to be printed on each certificate of membership 
issued by a mutual assessment accident company, on its face, in red letters. — 

The funds for the payment of liability on account of benefit certificate issued 
are authorized by said-article to be provided for as follows: “Said corporation 
may charge a membership or admission fee of not exceeding $3.00 per each 
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policy issued, the proceeds of which may be placed in the expense fund, and at 
least sixty per cent of all amounts realized from any other sources shall be used 
only for the payment of losses or benefits as they occur, or the balance thereof 
remaining after paying such losses or benefits transferred to such reserve fund” 
—the creation of a reserve fund, and the purpose for which same may be used, 
being authorized by the following language of said article: “Nothing in this 
chapter shall be construed to prevent the creation of a reserve fund by any such 
organization which fund or its accretions, or both, are to be used only for the 
payment of losses or benefits as provided in the by-laws of such corporation.” 

Responding to the above statutory provisions, appellant association adopted the 
following by-laws under the head of “Premiums and Other Calls,” being sections 
1 and 2 of article 4, viz.: . 

“Sec. 1. In accordance with the revised Civil Statutes of the State of Texas 
of 1925, Art. 4794 the following endorsement is required to be made on all cer- 
tificates of membership or policies printed in red ink as follows: ‘The payment of 
the benefit herein provided for is conditioned upon it being collected by this com- 
pany from assessments and other sources as provided in its by-laws.’ 

“Sec. 2. The Board of Directors may order call as authorized by law upon 
each and every member for funds whenever in their opinion it is necessary, and 
said Board of Directors may at their option call for a membership fee, not to 
exceed $3.00 per membership, for such purposes as may be sent out in the notice 
of the call, which when called by the Board of Directors, must be mailed by the 
Secretary to each member at least thirty days before said premium or membership 
fee becomes due.” 


Section 4 of article 8, in part, provides: “The Board of Directors shall have 
the power to authorize a committee composed of members of said board of 
directors * * * to order premiums or calls for the payment of benefits, death 
losses and expenses * * * to audit and direct all disbursements of the funds of 
the association.” 

And section 6 of said article reads as follows: “The membership fees, Pre- 
miums and annual dues and all other revenues, income or funds of the Associa- 
tion from whatever sources derived, shall under and by the direction of the 
Board of Directors be used to discharge any of the obligations of the Association, 
irrespective of the dates when such obligations were incurred, in conformity with 
the provisions and stipulations of the laws of Texas.” 

Sections 1 and 2 of article 12 provide for and direct the manner in which 
a reserve fund may be created, and section 3 thereof provides for the use of 
such reserve fund for the purpose of paying benefit and death losses at such 
times and in such amounts as the board of directors may deem necessary in the 
interests of the association. ¢ : 

The following provisions of article 4797, supra, fixes the liability of the asso- 
ciation for the payment of benefit certificates, viz.: “The sum of money which 
it promises to pay upon the contingency insured against”—and the means that may 
be resorted to, and the funds drawn upon for that purpose, as follows: “If the 
sum realized by it from assessments made in accordance with its by-laws to meet 
such payment, together with such other sums as its by-laws may provide shall be 
used for that purpose, shall be insufficient to pay such sum in full, for which it is 
so liable, then the payment of the full amount so realized shall discharge such 
corporation from all liability, by reason of the happening of such .contingency, 
and in that event, such corporation shall be liable only for the amount so actually 
realized.” 

The benefit certificate upon which recovery was had provided for double 
benefit protection, viz. $12,000 for two memberships, the amount for one being 
$6,000; therefore, for the purpose of discharging the liability of appellant to 
appellee, an assessment against the members of class E of appellant association 
should be made for the sum of $6 each, and this assessment levied only one time 
for the purpose of discharging the judgment rendered in favor of appellee, pro- 
vided, however, that, if the sum realized from such assessment should be insut- 
ficient to’ pay such sum in full, the balance remaining unpaid is to be discharged 
out of “such other sums as its (appellant’s) by-laws may provide shall be used 
for that purpose.” 
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[If the above sources of payment, on being exhausted, shall be insufficient to 
pay appellee in full, then the payment of the full amount so realized from said 
sources will operate as a discharge of appellant from any further liability; or, 
in the following language of said section 4797, “shall be liable only for the amount 
so actually realized.” 

We therefore hold that the trial court erred in awarding the mandatory writ 
of injunction wherein same exceeds the provisions of said article 4797; therefore 
that portion of the judgment is corrected to read as follows: 

That a mandatory writ of injunction shall issue forthwith, requiring, directing, 
and commanding appellant, its board of directors, and their successors in office, 
respectively, at once to order calls for and make and levy one assessment in the 
sum of $6 on and against each of its class E members for the payment of this 
judgment, interest, and cost of suit; and, if the amount realized from such assess- 
ment shall be insufficient for that purpose, then said parties are directed to pay 
any balance remaining unpaid on said judgment, interest and cost, out of the 
amount of appellant’s reserve fund and its accretions, as may be on hand for such 
purpose, to the extent of the amount of such reserve fund that may be required 
to pay off and discharge said judgment, interest, and cost in full; that said sums 
of money be paid into the registry of the trial court for the satisfaction of said 
judgment so soon as returns shall have been had on the assessment made as 
herein directed against the members of class E of appellant association. 

The contention of appellant that the method of payment, provided by article 
3, section 4-a, of its by-laws, viz. “to make full indemnity where liability is as- 
sumed for death * * * the association will pay Class E * * * members in 
monthly installments of $50.00 a month for a period of ten years * * * until 
paid,” fix the amount of payment to be made on account of the judgment rendered 
in favor of appellee on account of the double indemnity benefit certificates re- 
covered upon, in the sum of $100 per month, and that therefore the judgment was 
erroneous in providing for the payment of said judgment in a lump sum, out of 
the funds available for that purpose, cannot be sustained, because said by-law is 
in direct conflict, if not with the plain language, certainly with the spirit and 
intent, of the provisions of article 4797, supra. 

This interpretation of the provisions of said article is limited to the case 
before us, viz. one resting upon rights asserted by the beneficiary named in the 
certificate sued upon to recover the full amount contracted to be paid on account 
of the death of the insured; and we are not to be understood as determining the 
amount of payment as fixed by said by-law to be made on account of injury 
sustained by an assured not resulting in death. 

All other propositions not herein discussed have been duly considered, and, 
finding no material error presented, are overruled. 

It is therefore ordered that the judgment of the trial court as corrected be, 
and the same is, affirmed. 
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ALLEN v. AMERICAN FIDELITY & CASUALTY CO. No. 6296. 


Circuit Court of Appeals, Fifth Circuit. Dec. 15, 1931. 
Rehearing Denied Jan. 9, 1932. 
54 Federal Reporter (2d) 207. 
1. INSURANCE. 
Public liability policy issued to motor carrier under act regulating operation 
of motor carriers should receive liberal construction in favor of public (Laws 


Tex. 1929, c. 314). * 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 
Truck at time of collision eld not, under evidence, licensed for and being 


operated in motor carrier service within public liability policy (Laws Tex. 1929, 
c. 314). 


Public liability insurance policy issued to Class B motor carrier pur- 
suant to Laws Tex. 1929, c. 314, required insurer to pay all judgments 
recovered against motor carrier based on claims for damages from per- 
sonal injuries “occurring during the term of such policy, and arising out 
of the actual operation of such motor carrier.” Policy originally covered 
only a Graham Bros. truck, but subsequently indorsement was attached 
extending policy to “all motor vehicles belonging to or under the direc- 
tion of assured, whether particularly identified in the policy or not, while 
same are being used in the business of carrying property for hire or 
compensation, and come within the terms of statute. * * *” 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from the District Court of the United States for the Northern Dist- 
trict of Texas; William H. Atwell, Judge. 

Suit by Clarence D. Allen against the American Fidelity & Casualty Com- 
pany. Judgment for the defendant, and plaintiff appeals in forma pauperis. 

Affirmed. 

George C. Cochran, of Dallas, Tex., for appellant. 

Will R. Harris, of Dallas, Tex., for appellee. 

Before Bryan, Foster, and Hutcheson, Circuit Judges. 

HuTcHEson, Circuit Judge. 

This is a suit on a public liability policy issued by appellee to Wells Trans- 
fer Company as a Class B motor carrier under an act of the Legislature of the 
State of Texas regulating the operation of motor carriers for hire. This act 
(Laws Tex. 1929, c. 314) declares the term “motor carrier” denotes any person, 
firm, etc., operating or causing to be operated over or along the highways or 
streets of this state any motor-propelled vehicle for the purpose of carrying or 
transporting property for compensation or hire between two or more incorpor- 
ated cities, towns, or villages. The act classifies motor carriers as follows: Class 
A, operating between two or more incorporated cities, towns, or villages over 
fixed routes under regular schedules, having fixed termini and receiving hire in 
accordance with published rates; Class B, transporting or carrying property for 
hire between two or more incorporated cities, etc., but without fixed routes, regu- 
lar schedules, fixed termini, or published rates. Both classes of carriers, are de- 
clared to be common carriers, both placed under the jurisdiction of the Railroad 
Commission, and both prohibited from operating between cities and towns except 
in accordance with the provisions of the act. Among these provisions as to Class 
B operators are that before operating they must apply for and receive a permit 
from the commission; that the permits shall not be issued until the applicant shall 
have in all things complied with the requirements of this act, nor shall such permit 
be issued unless the character of business being done or to be done by the appli- 
cant strictly conforms to the definition of a Class B motor carrier. That no appli- 
cation for a permit shall be considered unless, among other things, it sets forth 
the nature of the transportation in which the applicant wishes to engage, the terri- 
tory to be covered by the operation, and shall give a description of each vehicle 
which the applicant intends to use. That before any permit is granted, the nature 
and character of the equipment to be used and the amount and character of the 
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tonnage which may be hauled thereon shall first be fixed and approved by the 
commission. 

Section 13 of the act provides that before any permit may be issued to a 
Class B operator he shall file with the commission an insurance policy in an 
amount to be fixed by the commission under rules and regulations prescribed 
by it, providing that the obligor therein will pay to the extent of the insurance 
all judgments which may be recovered against the motor carrier based on claims 
for damages from personal injuries occurring during the term of such policy, 
and arising out of the actual operation of such motor carrier. The act provides 
jor the payment by the applicant at the time of the issuance of the permit to 
him of a special fee of $5 for every motor vehicle operated or to be operated by 
such motor carrier thereunder. It also provides no motor carrier may operate 
any motor vehicle within the state unless there shall be displayed and firmly 
tixed upon the front and rear of said vehicle an identification plate to be fur- 
nished by the commission, each of said plates to be designed so as to identify 
the vehicle to which the same is attached as being a vehicle authorized to operate 
under the terms of the law. The plate shall bear the number given by the com- 
mission and such other marks of identification as may be necessary. The iden- 
tification plate to be in addition to the regular license plate and the commissiom 
shall be authorized to collect a fee of $1 for each plate so issued. (Section 18.) 

The application on which the permit was issued to W. N. Wells who applied 
for it in the name of Wells Transfer Company described only one truck, a 
Graham Dodge, and it was for this one truck that the license fee was paid and 
the identification plate issued. It was this same truck and no other which was 
described in Specification 6 of the policy. 

Appellee’s suit was to recover to the extent of the policy upon a judgment 
which he had obtained against W. N. Wells on account of injuries sustained by 
him as the result of a collision with a Chevrolet truck driven by Wells. Plain- 
tiff proved that this judgment, though taken against “L. M. Wells, operating 
and trading as Wells Transfer & Storage Company” and rendered upon a peti- 
tion and citation so describing him, was in fact based upon service actually made 
upon W. N. Wells at his place of business; that nothing has been paid on it; 
and that an execution issued on it has been returned nulla bona. In addition to 
offering the judgment, the application for a Class B permit, and the insurance 
policy, the proof that Wells had actually been served with citation in the cause, 
and that plaintiff had received his injuries as the result of being run over by 
a Chevrolet truck driven by Wells, plaintiff proved that this truck, though owned 
by a son of Wells, was actually being operated in the city of Dallas in the busi- 
ness of Wells Transfer & Storage Company under the direction of W. N. Wells. 
Plaintiff made no proof that at the time of the injury the Chevrolet truck was 
under a commission license, or that Wells had applied for a permit to obtain 
one, or had paid a fee on account of it, or had attached to or obtained for it 
the requisite identification plate. Defendant proved by Wells, and it was not 
disputed, that the Chevrolet truck was not at the time of the accident being, 
and it had not been, used in the Class B motor business of Wells Transfer Com- 
pany. It was in proof that Wells and his sons, constituting the Wells Transfer 
Company, had, at the time plaintiff's injuries were received, four motor vehicles 
in service, two, the Graham-Dodge described in the application for permit and 
in the policy, and a Garford truck, both licensed for and used in their business 
of Class B motor carriers, and two, the Chevrolet truck in question and an- 
other, licensed for and used in hauling in and around the city of Dallas, and 
that not for many months after the accident was this Chevrolet placed under 
license and its operations insured. 

The policy sued on provided, in its body, that it insured against loss only 
the vehicles described in Statement 6, the Dodge truck, while operated for the 
purpose, and subject to the limitations of Statement 8, “The above described 
automobiles and motor vehicles are and will be used only for compensation, for 
transfer of merchandise purposes, and will be operated as follows: Within the 
State of Texas, under Permit ‘B’ and this insurance covers no other use or 
operation.” By indorsement, however, its coverage was extended to “all motor 
vehicles belonging to or under the direction of assured, whether particularly 
identified in the policy or not, while same are being used in the business of 
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carrying property for hire or compensation, and come within the terms of the 
statute above referred to,” and it was provided, “this policy covers legal liability 
to the named assured from such operation of such vehicles, even though such 
vehicles may not be specifically identified herein.” Condition N of the policy 
provides, “This policy is issued in consideration of the premium charged there- 
tor, and of the statements set forth herein in the Schedule of Statements * * * 
the said premium is based upon the number and character of the automobiles 
and the uses to which the same are to be put as described in the schedule.” 

Planting himself upon the proposition that notwithstanding the limitation 
of the coverage in Statement 6 to the Graham Dodge therein described, the 
policy sued on was extended by the indorsement referred to to cover all motor 
vehicles operating under permit and license in accordance with the Motor Car- 
rier Act, though not described in the policy, plaintiff asserted that the proof 
above set out established, or at least made an issue for the jury, that the truck 
which caused his injuries was then being operated under the direction of the 
assured as a Class B motortruck within the meaning and under the protection 
cf the act and the coverage clause of the policy. The trial court viewed the 
matter differently, and agreeing with defendant that plaintiff had made no case, 
upon motion instructed a verdict for defendant. We think the court was right 
in doing so. 

Appellee is as full of reasons here why the judgment should be affirmed as 
an egg is of meat, and as though equally convinced of the merits of them all, 
it urges each of them impartially. Appellant is equally confident that not one 
cf them is good, and anticipating each he undertakes in counter propositions to 
demonstrate their fallacy. 

We reserve our opinion as to all of them except that proposition which con- 
cludes the case against appellant, that appellant was bound as a predicate to 
having his judgment enforced against appellee, to show that the Chevrolet in 
question was, when it caused the injury, licensed for and being operated in the 
motor carrier service under a Class B permit, and that he has failed to do so. 

{1, 2] Liberal as is the construction which public liability policies of this 
kind should receive in favor of the public, their beneficiaries, Curtis v. Michael- 
son, 206 yt 111, 219 N. W. 49; United States F. & G. Co. v. Allen, 158 Tenn. 
504, 14 S.W.(2d) 724; Zelber v. Commonwealth, 106 N. J. Law, 611, 150 A. 243; 
Bess v. Commonwealth, 101 N. J. Law, 380, 128 A. 250; O’Donnell v. New Am- 
sterdam Casualty Co., 50 R. I. 269, 146 A. 410; Seabord Air Line Ry. Co. v. 
Wells, 100 Fla. 1027, 130 So. 587, it is fundamental to such liability that the 
claim be within the coverage provisions of the policy. Where, as here, the 
vehicle is not described in the policy, and the reliance for coverage is upon its 
general provisions that it covers all vehicles operated in accordance with the 
law as a Class B motor carrier, the law becomes the test of coverage. Here 
there is not only the positive testimony of the operator that he had no license 
and was not operating the truck under a permit, but his testimony is confirmed 
by the controlling facts that the application made under the statute did not 
describe the Chevrolet truck, that no license fee was paid for it, no identifica- 
tion plate paid for or issued to it, no amount of insurance prescribed by the 
commission upon it, no premium paid on account of it. Such facts not only do 
not establish, they defeat, plaintiff's suit to have his judgment declared a policy 
claim. 


The judgment is without error. It is affirmed. 


BACHMAN v. INDEPENDENCE INDEMNITY CO. L. A. 12981. 


Supreme Court of California. Dec. 29, 1931. 
Rehearing Denied Jan. 28, 1932. 
6 Pacific Reporter (2d) 943. 
1. INSURANCE. 

Person driving at automobile owner’s request was within liability policy insur- 
ing “any person * * * operating’ automobile, notwithstanding owner was in 
control. 

Policy provided that if, during its term by reason of the ownership or 
use of the automobile, it should cause bodily injuries by accident, whether 
resulting fatally or otherwise, to any person or persons, and for which 
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bodily injury the insured and/or others, as provided in the policy, were 

liable for damages, the company would insure against loss arising out of 

such liability “the named insured, and/or any person or persons while rid- 

ing in or legally operating any of the automobiles * * * with the 

permission of the named insured. * * *” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Under automobile liability policy insuring against loss from operator’s liability 
to any person, children of automobile owner, killed through negligence of one 
driving at her request could recover, since driver was liable to children (Code 
Civ. Proc. § 377; St. 1919, p. 776). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

\mbiguities in policy must be construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

In Bank. 

Appeal from Superior Court, Fresno County; S. L. Strother, Judge. 

Action by Henry Bachman, as the administrator of the estate of Katie Bach- 
man, deceased, against the Independence Indemnity Company. Judgment for plain- 
tiff, and defendant appeals. 

Affirmed 

Superseding opinion in 297 P. 119. 

Willis I. Morrison, of Los Angeles, and Ray W. Hays, of Fresno, for ap- 
pellant. 

B. M. Benson and W. H. Stammer, both of Fresno, for respondent. 

Per Curiam. 

This is an action to recover on a policy of indemnity insurance. On June 19, 
1927, Mrs. Katie Bachman requested Forest Bayliss, her son-in-law, to drive her 
automobile for her on a trip. He consented, and on the highway negligently drove 
it over an embankment. She was killed and other passengers were injured. 

[1, 2] Mrs. Bachman had previously secured a policy of indemnity insurance 
from defendant company covering her automobile, which provided in part as fol- 
lows: “* * * If, during the term of this policy * * * by reason of its 
ownership, maintenance or use at any location within the United States of 
America and Canada, shall cause bodily injuries by accident, whether resulting 
fatally or otherwise, to any person or persons, and for which bodily injuries the 
Insured and/or others as herein provided are liable for damages, then the com- 
pany will insure against loss arising out of such liability * * * the named 
Insured, and/or any person or persons while riding in or legally operating any oi 
the automobiles * * * with the permission of the named Insured. * * *” 

Plaintiff, the administrator of Mrs. Bachman’s estate, filed suit against Bay- 
liss for wrongful death, on behalf of her children. A default judgment was en- 
tered in the sum of $7,507, which was never paid. Plaintiff then demanded pay- 
ment from defendant insurance company, and upon its refusal, brought this action 
and recovered judgment in the lower court. Defendant appealed. 

The question presented to us is whether the language of the policy covers the 
liability sought to be enforced here. The terms of the policy are very broad, and 
perhaps somewhat unusual. It insures any person operating the automobile with 
the permission of the insured. Bayliss, the driver, was unquestionably operating 
the machine, and the court so found, even though it also found that Mrs. Bach- 
man was “in control” of the automobile. ‘The policy insures for loss arising out 
of liability of the person operating the automobile to any person or persons. Are 
the children of Mrs. Bachman included within the meaning of this provision? 
This depends upon whether Bayliss is liable to them, and it is difficult to discover 
any reason why he is not. His negligence caused the death of their mother, and 
the wrongful death statute (Cal. Code Civ. Proc. § 377) gives them a right of 
action against the person thus responsible. 

It is contended by defendant that the proper test to apply is whether the de- 
ceased would have had a right of action against Bayliss had she lived, on the 
theory that the heirs cannot recover for a death unless the deceased would have 
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been able to recover for the injury. Whether this test has any merit in determining 
the liability of Bayliss to the heirs need not be considered, for the fact is that 
plaintiff did sue and did recover a judgment against Bayliss, which judgment is 
final, and is a liability of a person who operated the car with the permission of 
the insured. The law permits the party who recovered this judgment to sue the 
insurance company. St. 1919, p. 776, c. 367. The theoretical rights of Mrs. Bachman 
are not involved. 

{3] The peculiar circumstances of this case tend somewhat to obscure the 
issue. The problem, as hereinbefore pointed out, is simply one of construction of 
the policy. The construction we have adopted to uphold the judgment of the trial 
court is both possible and reasonable. Broader language could hardly have been 
used in the policy. If the insurer desired to place any limitations upon its liability 
to cover this situation, it had the opportunity to do so. Having prepared its policy, 
any ambiguity, if one exists, must be construed against the company. Kautz y. 
Zurich Gen. Acc., etc., Co. (Cal. Sup.) 300 P. 34: Mah See v. North American 
Acc. Ins.. Co., 190 Cal. 421, 213 P. 42, 26 A. 1. R.. 123. 

The judgment is affirmed. 


ADA D. ROCHON v. PREFERRED ACC. INS. CO. OF NEW YORK. 


Supreme Court of Errors of Connecticut. Feb. 16, 1932. 
158 Atlantic Reporter 815. 
3. INSURANCE. 
One injured by automobile could not recover on liability insurance policy if 
assured could not recover thereon (Gen. St. 1930, § 4231). 
(For other cases, see Insurance, Dec. Dig. § 311[1].) 
4. INSURANCE. 


Assistance required of assured under automobile liability policy requires 
truthful statement of facts upon which claim may be based. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 
>. INSURANCE. ; ; 

Alleged misrepresentation with deliberate intent to deceive, by one driving 
with assured’s permission, that he was not operating automobile when accident 
occurred, if true, relieved automobile liability insurer from liability to injured 
person on ground of assured’s failure to co-operate as policy required. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from Court of Common Pleas, New Haven County; Harry L. Beards- 
ey, Judge, and Miles F. McNiff, Deputy Judge. 

Action by Ada D. Rochon against the Preferred Accident Insurance Com- 
pany of New York, to recover the amount of a judgment obtained by plaintiff 
against a third party alleged to have been insured under a policy of insurance 
issued by the defendant indemnifying against liability arising out of the opera- 
tion of an automobile. A demurrer to a special defense was sustained, and 
judgment was rendered for plaintiff, and defendant appeals. 

Error, and new trial ordered. 

J. Warren Upson, of Waterbury, for appellant. 


Michael V. Blansfield, Harry Krasow, and Herman B. Engelman, all of 
Waterbury, for appellee. 


Banks, J. 


{1, 2] This action is brought under General Statutes, § 4231, by which, if 
the defendant in an action to recover for personal injuries is insured against 
ioss from such liability, the judgment creditor is subrogated to the rights of the 
assured against his insurer. The complaint alleged that in consideration of a 
premium paid by Fred A. Spencer and Josephine A. Spencer the defendant issued 
its policy insuring them against loss by reason of injury to any person caused 
by the automobile mentioned in the policy, in accordance with its. terms; that 
on and prior to December 21, 1929, Spencer intrusted the automobile to Phillip 
Duphiney to be driven by him on the highways of Waterbury; that on that 
date Duphiney took the automobile with the permission of Spencer, and, while 
cperating it in the city of Waterbury, negligently ran into an automobile in 
‘which the plaintiff was a guest; and that thereafter the plaintiff brought an 
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action against Duphiney claiming damages by reason of injuries caused by his 
negligent operation of the automobile, which action the defendant herein entered 
and defended, and in which she was awarded damages of $1,000 and costs. The 
defendant filed a special defense in which it alleged that by the terms of its policy 
the unqualified word “assured” included any person legally using the automobile 
with the permission of the named insured; that the policy provided that the 
“assured” should “co-operate with the Company” in various ‘respects recited 
therein; that Duphiney represented to the company that he was not in fact 
operating the car at the time of the accident, which statement was untrue and 
made with intent to deceive the defendant, and cause it to undertake the defense 
of the action, and was a breach of his duty under the policy, and constituted 
tailure to co-operate. The plaintiff demurred to this defense on the ground (1) 
that it was not alleged that the conduct of Duphiney therein set out was a 
breach of his duty under the policy; and (2) that his statements and represen- 
tations did not constitute a failure to co-operate under the policy. The defense 
did expressly allege that the conduct of Duphiney constituted a breach of duty, 
and in any event the first ground of demurrer was too general. The court sus- 
tained the demurrer upon the second ground, stating in its memorandum that the 
representations of Duphiney were confirmed by his testimony upon the prior 
trial, and that this testimony may have been true though disbelieved by the 
jury. The court apparently decided the demurrer upon information it had re- 
garding the evidence produced upon the trial of the action against Duphiney. 
This of course it was not permitted to do. The demurrer admitted the facts 
alleged in the special defense, and other facts could not be assumed or imported 
into it to affect the decision upon the demurrer. 

[3-5] The plaintiff is subrogated to the rights of the assured, but has no 
greater rights, and cannot recover from the insurance company if the insured, 
because of any breach of the condition of the policy, could not recover. Guerin 
v. Indemnity Ins. Co. of N. A., 107 Conn. 649, 142 A. 268. Under a policy con- 
taining, as one of its conditions, a requirement that the assured shall co-operate 
with the company, the latter has a right to the assistance of the assured in the 
event of any accident which may result in a claim under the policy, and such 
assistance requires of the assured a truthful statement of the facts upon which 
the claim may be based in order that the company may determine for itself 
whether it should contest the claim. Coleman v. New Amsterdam Cas. Co., 247 
N. Y. 271, 160 N. E. 367, 72 A. L. R. 1443; Seltzer v. Indemnity Ins. Co. of North 
America, 252 N. Y. 330, 169 N. E. 403; Met. Cas. Ins. Co. v. Blue, 219 Ala. 37, 
121 So. 25. The special defense alleges that the representation made by Duph- 
iney, that he was not operating the car at the time of the accident, was not 
only untrue, but made deliberately with intent to deceive the defendant and 
cause it to undertake the defense of the action. This is an allegation of facts 
sufficient, if found to be true, to justify a finding of failure to co-operate on the 
part of the assured, and a consequent breach of this condition of the policy. In 
Guerin v. Insurance Co., supra, relied on by the plaintiff, it was not found that 
the information furnished to the company was intentionally false. 

Duphiney was not the named assured in the policy, but, under its terms, 
vas the “assured” if he was legally operating the car with the permission of the 
named assured. That he was so operating it is alleged in the complaint, but is 
not expressly alleged in the special defense. The demurrer, however, does not 
attack the special defense because of the lack of such allegation, and the ques- 
tion whether it was for this reason insufficient was not raised or considered by 
the trial court. 

It is unnecessary to consider the other assignments of error other than to 
note that the amendment of the complaint upon the trial left it with no allega- 
iton that Duphiney was operating the car with the permission of the named as- 
sured, a fact which was necessary to constitute him an “assured” under the 
terms of the policy, and, further, that, while the complaint contained an allega- 
tion that the named insured had fulfilled all his obligations under the policy, it 
contained no such allegation as to Duphiney. 

There is error, and a new trial is ordered. 

The other Judges concurred. 
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GENERAL FINANCE CO. OF LOUISIANA, Inc., v. UNIVERSAL 
AUTOMOBILE INS. CO. No. 13940. 
Court of Appeal of Louisiana. Orleans. Jan. 11, 1932. 
139 Southern Reporter 48. 
1. INSURANCE. 


Insurer had burden of establishing its special defense that automobile fire 
policy was void because obtained by fraud. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 
2. INSURANCE. 


Automobile fire insurer held not to have established that insured through 
another made fraudulent misrepresentations in obtaining insurance. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
3. INSURANCE. 


Where theft occurred four days after delivery of policy, insured’s failure to 


read policy insuring used car as new one did not amount to laches barring re- 
formation. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 
4. INSURANCE. 

Insured’s failure to read fire policy describing automobile as new one when 
insured applied for insurance on used automobile did not relieve insurer of lia- 
bility. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

5. INSURANCE. 

Holder of chattel mortgage held not entitled to penalty and attorney’s fee for 
failure to pay fire insurance promptly, where neither assignment or loss payable 
clause granted right to recover such items to plaintiff (Act No. 59, Extra Sess. 
of 1921, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Suit by the General Finance Company of Louisiana, Incorporated, against the 
Universal Automobile Insurance Company. From a judgment dismissing the suit, 
plaintiff appeals. 

Reversed and rendered. 

Prowell, McBride & Ray, of New Orleans, for appellant. 

Leslie P. Beard and C. A. Peyronnin, both of New Orleans, for appellee. 

Hicerns, J. 

This is a suit by a finance company, which deals in notes secured by chattel 
mortgages on automobiles, against an insurance company, claiming that it is the 
beneficiary under a “loss payable clause” in a policy of theft insurance issued by 
the defendant on December 10, 1929, to one Michael F. Cross, covering an 8- 
cylinder Gardner automobile, upon which plaintiff holds a chattel mortgage in the 
sum of $1,057.72. The petition alleges that the automobile was stolen on December 
15, 1929, and prays for judgment against the defendant for the amount of its 
chattel mortgage note of $1,057.72, with legal interest from judicial demand, and 
25 per cent. as damages because of the defendant’s illegal refusal to pay plaintiff 
within sixty days after proof of loss was filed, and also a reasonable attorney’s 
fee, under the provisions of Act No. 59 Extra Sess. of 1921. 


Defendant admits the existence and issuance of the policy of insurance, but 
denied all of the other allegations of the petition. Defendant also specially pleaded 
that the policy is null and void, due to the fact that it was obtained by fraud, as 
the insured made false statements of fact of a material character, which con- 
stituted a breach of warranties; that the false statements were made for the 
purpose of inducing defendant to issue the policy, and that, had defendant known 
that the statements of the said insured were untrue, the policy would not have 
been issued; that the said misstatements were that the car insured was a new 
car, purchased during December, 1929, for $2,195, when in truth the automobile 
was a secondhand one, purchased during November, 1929, for the sum of $1,550. 

The judge of the trial court dismissed plaintiff’s suit on the ground that it 
was the duty of Cross, the insured, when the policy came into his possession, to 
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have read it and to have advised the insurance company of the errors contained 
in the policy, and, having failed to do so, he thereby lost all rights under it, and 
that plaintiff enjoyed no greater right than the insured. Plaintiff has appealed. 

The record shows that. Michael Cross was a trainman by occupation and had 
a friend by the name of G. B. Black, who was an automobile salesman, and 
formerly engaged as a life insurance salesman. Black was also a friend of one 
John Maher, who was an insurance salesman connected with the office of Miller 
& King, insurance brokers. When Black sold an automobile, he advised the pur- 
chaser to place the insurance of the car with Mr. Maher, who attended to the 
details of issuing the policy for the company. Black owed Cross $370, and had 
transferred to him a Chevrolet car in liquidation of the debt. Subsequent thereto, 
Black saw what he considered a good bargain in an 8-cylinder Gardner car and, 
on November 16, 1929, Cross, on Black’s suggestion, purchased the car from the 
Gardner Sales Company for the sum of $1,550, paying $100 cash, and being allowed 
on the purchase price a further credit of $550 for the used Chevrolet car. Cross 
signed a note secured by vendor’s lien and chattel mortgage for the difference, 
plus finance charges, or $1,057.72. The total amount that Cross paid for the car, 
including the finance charges, was $1,707. 

It appears that the representative of the Gardner Sales Company called up an 
officer of the plaintiff company for the purpose of determining if the finance com- 
pany would be interested in purchasing Cross’ note. Investigation into Cross’ credit 
standing and an inspection of the automobile proved satisfactory to the plaintiff’s 
officer, and the note was purchased by the plaintiff from the Gardner Sales Com- 
pany. Black suggested to Cross that the insurance be placed on the car through 
John Maher. There was some delay in effecting the insurance, and the officer of 
the finance company was constantly admonishing Cross that the insurance should 
be placed on the car. Cross directed Black to have Maher insure the car. Maher 
called at Black’s employer’s place of business and, after inspecting the car, issued 
the policy in question on December 10, 1929. The finance company paid the pre- 
mium on December 12, 1929. The automobile was stolen from the driveway at 


Cross’ home on the night of December 14, 1929, or the morning of December 15, 


1929. 


_ The controversy arose over what Maher states that Black told him at the 
time that the application was made to secure the insurance. Maher testifies that 
Black called him on the telephone about insuring the car, and that he took one of 
the company’s application blanks and went over to Black’s employer’s place of 
business; that Black stated the car was a new one, purchased during December, 
1929, and that Cross paid the sum of $2,195 for it; that he wrote down the in- 
formation as Black gave it to him; that he and Black went and looked at the 
automobile in order to obtain the serial and motor numbers; that an inspection of 
the engine and the car, inside and outside, convinced him that it was a new car; 
and that, based on Black’s representations, he caused the policy to be issued for 
the sum of $1,500. He admits he fixed the amount of the insurance. 
_ Black denies that he stated the automobile was a new car and that it had 
been phrchased by Cross during December, 1929, for $2,195, but says he told 
Maher that the car was delivered for that price in December, 1929. He also 
states that, at the time he and Maher examined the car, the speedometer showed 
- it had traveled approximately 2,000 miles, and consequently was not a new 

It further appears from the record that the automobile had been sold by the 
Gardner Sales Company to one of its salesmen by the name of Sam Bird on 
September 23, 1929, and thereafter it again became the property of the Gardner 
Sales Company, which used it as a demonstrator; that the automobile was sold 
to Cross on November 16, 1929, and had been used by him. 

[1] The law is clear that defendant had the burden of establishing its special 
defense. Valesi v. Mutual Life Ins. Co., 151 La. 405, 91 So. 818; Boisblanc v. 
Louisiana Equitable Ins. Co., 34 La. Ann. 1167; Corpus Juris, Vol. 33, page 107, 


par. 827. 

As we view the record, we have a situation where the defendant seeks to 
establish by one witness the alleged fraudulent misrepresentations which are denied 
by the party who is said to have made the statements. It is significant that Maher 


admits that he inspected the car, but, when asked if he looked at the speedometer 
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and saw that the car had traveled about 2,000 miles, denied that he had observed 
the speedometer. This, to say the least, is very unlikely. He further states that 
he did not ask Mr. Black the day of the month that the car was purchased; 
that it was customary merely to get the month that the car was purchased, and 
that, if it was purchased in any one month and used in that month, it would be 
considered a new car, without any inspection. He is uncorroborated in this state- 
ment, and it is difficult for us to believe the correctness of his testimony in this 
respect, because if a party purchased an automobile on the first of the month and 
abused it by failing to properly lubricate the machine and subjected it to rough 
driving, by the end of the month the car would have considerably depreciated. 
Furthermore, the young lady, who was placed on the stand for the purpose of 
corroborating Maher that Black had ’phoned in the information concerning the 
motor and serial numbers, on cross-examination stated that she did not remember 
whether the application, filled in by Maher in his own handwriting, stated that the 
car was a new one. 

Finally, we note that the Gardner Sales Company was next door to the place 
where Black’s employer had its place of business, and any information concerning 
the history of the car was readily obtainable. Maher admits that, in gathering 
information concerning the car proposed for insurance, he called on the dealer 
and also consulted the standard book used by the insurance company as to proper 
valuation of automobiles for insurance purposes. 


_ [2] In view of these circumstances and the fact that the law places the burden 
of proof upon the defendant, we conclude that defendant has failed to establish 
that Cross, through Black, was guilty of any fraudulent misrepresentations. Gitz 
Sash Factory v. Union Insurance Society, 160 La. 381, 107 So. 232; Beene v. 
Southern Casualty Co., 168 La. 307, 121 So. 876. 

[3, 4]. But it is said that when Cross obtained the policy it was his duty to 
have read it and to have discovered the errors, and to have reported them to the 
insurance company, even if the insurance agent made the errors. The record shows 
that the policy was delivered on December 11, 1929, to Black, who, in turn, de- 
livered it to Cross, who placed it with the plaintiff finance company. There were 
only four days intervening between the delivery of the policy and the theft of 
the car. We do not believe that the failure of Black, Cross, or the finance com- 
pany to discover the errors in the policy annulled it and caused Cross and the 
plaintiff to lose their rights under it. It is not even suggested that the officers of 
the finance company had any reason to suspect that there were any errors in the 
policy, or that any of its employees or officers were guilty of any misconduct at 
all. In fact, the record shows clearly that the plaintiff is a bona fide holder of 
the mortgage note for value, and held the insurance policy in good faith. 


We feel that the errors in the application were made by the representative of 
the insurance company, and that these errors were carried into the policy when 
he caused it to be written. The failure of the insured to read the policy of insur- 
ance, even though it be conceded that he had a proper opportunity of doing so, 
does not amount to such laches on his part as will debar him from having the 
policy reformed. The insured has the right to reply upon the presumption that the 
policy he receives is in accordance with his application, and his failure to read it 
will not relieve the insurer of liability. 

In Tovce on Insurance, volume 1, page 267, we find the following language: 
“If the policy does not accord with the application the failure of the insured to 
read it does not relieve the insurer from the duty of so writing it and where the 
application is expressly made the basis on which insurance is effected it is 
of no consequence that the insured does not read the policy when delivered, or 
promptly object to its tenor.” 

In Eckert v. Century Ins. Co., 147 Iowa, 507, 124 N. W. 170, the court said: 
“Failure of insured to examine fire policy, as required therein, and to return it if 
not in accordance with his statements, will not avoid the policy or forfeit the 
right of insured to recover thereon.” 


See, also, German American Ins. Co. v. Darrin, 80 Kan. 578, 103 P. 87: 
McElroy v. British American Can Co. (C. C. A.) 94 F. 990; Gristock v. Royal 
Ins. Co., 87 Mich. 428, 49 N. W. 634; Taylor v. Glen Falls Ins. Co. 44 Fila. 273, 
32 So. 887: Fitchner v. Fidelity Ins. Co., 103 Iowa, 276, 72 N. W. 530; Dryer v. 
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Security Ins. Co. (Iowa) 82 N. W. 494. See, also, Hardin Bag Co., Ine. v. 
Milwaukee Mechanics’ Insurance Co., 160 La. 439, 107 So. 298; Brodie v. Atlas 
Assurance Co., 158 La. 695, 104 So. 620; State Ins. Co. v. Schreck, 27 Neb. 527, 
43 N. W. 340, 6 L. R. A. 524, 20 Am. St. Rep. 696; Parker v. Citizens’ Ins. Co., 
4 La. App. 711; Willhite v. Hartford Ins. Co., 8 La. App. 538; Frasier v. Hart- 
ford Fire Ins. Co., 9 La. App. 622, 121 So. 666; Beene v. Southern Casualty Co., 
168 La. 307, 121 So. 876. 

[5] Plaintiff, in its petition, prays for 25 per cent. damages and a reasonable 
attorney’s fee under section 3 of Act No. 59 Extra Sess. of 1921. We do not 
believe that plaintiff is entitled to these items, because the assignment by the 
insured to the finance company, as a holder of the chattel mortgage note on the 
automobile, is to the extent of its interest of $1,057.72. The loss payable clause 
reads as follows: “Subject to the Terms, Conditions, Limitations and Agreements 
of this policy, loss, if any, under Section 1 of the Schedule of Perils is made 
payable to General Finance Company of Louisiana, Inc., as their interest may 
appear. 

Since the assignment or the loss payable clause does not expressly grant to 
the plaintiff, as a holder of the chattel mortgage note, the penalty and attorney’s 
fee provided in section 3 of Act No. 59 Extra Sess. of 1921, we cannot assume 
that it was the intention of the parties to divest the insured as assignor, of those 
rights. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be, and it is, annulled, avoided and reversed, and that there now be judg- 
ment in favor of the plaintiff, General Finance Company of Louisiana, Incorpor- 
ated, and against the defendant, Universal Automobile Insurance Company, in the 
full sum of $1,057.72, with legal interest thereon from judicial demand until paid; 
appellee to pay all costs of court. 

Reversed. 


FARIS v. TRAVELERS’ INDEMNITY CO. 


Supreme Judicial Court of Massachusetts. Bristol. Jan. 28, 1932. 
179 Northeastern Reporter 605. 
INSURANCE. 


Conditional buyer asserting, in declarations made part of automobile insur- 
ance policy, “complete ownership” of car, held precluded from recovery against 
insurer (G. L. c. 175, § 186). 

G. L. c. 175, § 186, declares that no misrepresentation or warranty 
made in the negotiation of an insurance policy by the insured shall de- 
feat the policy, unless made with actual intent to deceive, or unless the 
matter misrepresented or made a warranty increased the risk. The in- 
surer issued a policy against damage to insured’s automobile which re- 
cited that the declarations of the insured were attached to and made a 
part of the policy; and in the declarations the insured stated that he had 
complete ownership of the insured automobile. In fact, he was condi- 
tional buyer, and had not made all payments prior to the car’s injury in a 
collision. 


(For other cases, see Insurance, Dec. Dig. § 282[13].) 


Exceptions from Superior Court, Bristol County; Raoul H. Beaudreau, 
Judge. 

Action by Peter Faris against the Travelers’ Indemnity Company. After 
verdict for plaintiff, defendant moved for directed verdict. From a denial of 
its motion, defendant excepts. 

Exceptions sustained, and judgment directed for defendant. 

H. E. Clarkin and J. T. Farrell, both of Fall River, for plaintiff. 

T. F. O’Brien and G. P. Ponte, both of New Bedford, for appellant. 

Per Curiam. 

The subjoined opinion was prepared by Mr. Justice Carroll, and was adopted 
after his death as the opinion of the court. 

A policy of insurance against loss or damage to the plaintiff’s motor ve- 
hicle was issued to the plaintiff by the defendant. The vehicle was damaged in 
a collision. The motor vehicle was sold to the plaintiff by the R. W. Powers 
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Company under a contract of conditional sale, title to remain in the Powers 
Company until the purchase price was fully paid. At the time of the trial all 
the payments had not been made. The jury, in answer to a question submitted 
to them, found that the plaintiff was the “equitable owner,” and found for him 
in the sum of $1,450. The defendant filed a motion for a directed verdict: this 
motion was denied; the defendant excepted. 

The policy recited that the “Declarations” were made a part of the policy 
In “Item 3” of the “Declarations” were the words: “The named Assured has 
complete ownership of all disclosed automobiles—except as herein stated: No 
Exceptions”; and in “Item 6’; “The above described Assured hereby re-affirms 
and re-states all the foregoing Declarations, except Item 4 thereof, so far as 
the same are applicable to or not inconsistent with insurance against Property 
Damage, Collision or Glass Damage as covered hereby.” It was also stipulated 
in the policy: “This Agreement is subject to the following Conditions: * * * 3, 
The statements in Items numbered 6 to 10 inclusive in the Declarations are true, 
cr, if estimates only, are believed to be true. This Policy is issued upon such 
statements and in consideration of the provisions of the Policy respecting its 
premiums together with the payment of the premiums herein expressed.” Under 
another heading, “This Agreement is subject to the following Conditions,” this 
paragraph appears: “K. The statements in Items numbered 1 to 5 inclusive in 
the Declarations are true, or, if estimates only, are believed to be true. This 
Policy is issued upon such statements and in consideration of the provisions of 
ihe Policy respecting its premium together with the payment of the premium 
herein expressed.” 

The contention of the defendant is that under the terms and conditions of 
the policy the plaintiff cannot recover because he we: not when the policy was 
issued the complete owner and did not have “complete ownership” of the vehicle 
under “Item 3” of the “Declarations”; that the policy never attached. Ballard 
v. Globe & Rutgers Fire Ins. Co. of New York, 237 Mass. 34, 129 N. E. 290. 

The plaintiff contends that the defendant's motion was denied properly; 
that G. L. c. 175, § 186, is applicable. This statute provides, in effect, that no 
misrepresentation or warranty made in the negotiation of a policy of insurance 
by the insured shall be deemed material or defeat the policy unless the misrepre- 
sentation or warranty is made with actual intent to deceive, or unless the mat- 
ter misrepresented or made a warranty increased the risk of loss. The plaintiff 
contends that the defendant through its agent knew the conditions of the title 
to the motor vehicle, that no misrepresentation or warranty was made with in- 
tent to deceive and that the risk of loss was not increased. He introduced evi- 
dence tending to support his contentions. He further contends that statements 
made were mere warranties or misrepresentations and not conditions in reliance 
upon the truth of which the policy was issued; that the policy was effective. 


The statement that the plaintiff had complete ownership of the motor ve- 
nicle was not true. He did not have complete ownership as the legal title was 
in the conditional vendor. This statement of the plaintiff was not a mere matter 
of form; the defect in his title, as was said in Harvey v. Pawtucket Mutual Fire 
Ins. Co., 250 Mass. 164, at page 166, 145 N. E. 35, 36, “went to the essence of 
the contract of insurance.” It was a condition of the policy. The policy pro- 
vided that one of its conditions was the truth of the statements numbered one 
to five, inclusive, in the “Declarations.” “Item 3” of the “Declarations” stated 
that the plaintiff had complete ownership. Another provision was that the state- 
ments numbered six to ten, inclusive, were conditions to which the policy was 
subject, and in “Item 6” the plaintiff reaffirmed and restated all the foregoing 
declarations except “Item 4.” The statute, G. L. c. 175, § 186, cannot be relied 
on to defeat this condition in the policy. If this condition in the policy is not 
complied with the policy does not attach, and it is not open to the insured to 
show that a misrepresentation or warranty was not made with the intent to 
deceive or to increase the risk of loss. In Barker v. Metropolitan Life Ins. Co., 
188 Mass. 542, at page 545, 74 N. E. 945, 947, it was said in speaking of this stat- 
ute that it “has no relation to a condition in the policy itself.” 

In the recent case of Penta v. Home Fire & Marine Ins. Co., 263 Mass. 262, 
160 N. E. 807, the policy stipulated it should “be void” if the interest of the as- 
sured in the subject of the insurance “be other than unconditional and sole 
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ownership.” In that case, at the date of-the policy, the title to the automobile 
was in the Reed Motor Car Company from which the plaintiff had purchased 
it under a contract of conditional sale. It was held that the policy was void 
and never attached; that the written contract could not be contradicted by the 
parol evidence offered tending to show that the agent of the defendant was told 
by the plaintiff that he had bought the automobile under a conditional sale con- 
tract. To the same effect are Ballard v. Globe & Rutgers Fire Ins. Co. of New 
York, 237 Mass. 34, 129 N. E. 290, and Harvey v. Pawtucket Mutual Fire Ins. 
Co., 250 Mass. 164, 145 N. E. 35. 

The plaintiff relies on Everson v. General Accident Fire & Life Assurance 
Corp., Ltd., 202 Mass. 169, 88 N. E. 658. That case does not support the argu- 
ment of the plaintiff that, notwithstanding the language of the policy in the 
case at bar making the truth of the insured’s statement as to title a condition 
of the policy, he could introduce parol evidence to show that the statement was 
not made to deceive or to increase the risk of loss. In the Everson Case it was 
not decided whether it was possible to convert what were essentially warranties 
or representations into conditions by describing them as such. That opinion 
points out that the statement relied on to defeat the policy was a mere warranty 
inserted under the heading “Warranties” and was not a condition. There is 
nothing in the Everson Case indicating that the statement purported to be any- 
thing more than a warranty. As the statement was a warranty and not a 
condition St. 1907, c. 576, § 21, now G. L. c. 175, § 186, applied. 


Elder v. Federal Ins. Co., 213 Mass. 389, 100 N. E. 655, is not in conflict with 
ihe Everson Case. In the Elder Case the plaintiff warranted the automobile 
insured should not be used for carrying passengers for compensation during the 
term of the policy. The policy also provided “in the event of the violation of 
this warranty this policy shall immediately become null and void.” The auto- 
mobile was used during the term of the policy for carrying passengers. The 
stipulation called a warranty was in fact an agreement for future use and this 
stipulation was made a condition of the continuation of the policy as a binding 
contract. Record v. Royal Ins. Co., Ltd., 253 Mass. 617, 149 N. E. 546, followed 
the Elder Case and was decided on the same ground; it is not in conflict with 
the Everson Case. In Gormley v. Westchester Fire Ins. Co., 256 Mass. 221, 152 
N. E. 320, the original papers show that the policy contained, under the heading 
“Exclusions,” these words: “It is a condition of this policy that it shall be null 
and void * * * (c) if the interest of the Assured in the property be other than 
unconditional and sole ownership.” This condition was violated and the case 
was rightly decided for the defendant. Similar conditions prevented the policy 
from ever attaching and becoming a valid contract in Harvey v. Pawtucket Mu- 
tual Fire Ins. Co., 250 Mass. 164, 145 N. E. 35; Ballard v. Globe & Rutgers Fire 
Tns. Co., 237 Mass. 34, 129 N. E. 290; Penta v. Home Fire & Marine Ins. Co., 
263 Mass. 262, 160 N. E. 807. In Simons v. Royal Ins. Co., 258 Mass. 210, 154 N. 
E. 768, the plaintiff failed to recover because the conditions of the policy had 
not been complied with and this failure made the policy void. It was stated in 
3arker v. Metropolitan Life Ins. Co., 198 Mass. 375, at page 384, 84 N. E. 490, 
491, with reference to this statute, now G. L. c. 175, § 186, in an earlier but.sub- 
stantially the same form, that “The statute does not purport to apply to a war- 
ranty in the body of the policy; and as to such a warranty the common-law rule 
remains in force, as was held in this very case in 188 Mass. 542, 74 N. E. 945.” 
That statement was not involved in the decision of the case. The plaintiff 
recovered the warranty there in issue because it was not in the policy but was 
in the application; and in the case reported in 188 Mass. 542, at page 545, 74 
N. E. 945, 947, it was said : The statute “relates merely to an ‘oral or written 
misrepresentation or warranty made in the negotiation of a contract or policy 
of insurance.’ It has no relation to a condition in the policy itself.” The false 
statements of the plaintiff went to the essence of the contract and were ex- 
pressly made conditions precedent to a binding obligation. The policy was upon 
the consideration that there should be compliance with the conditions. 

The conditions in the policy were contained in the so-called “Declarations” 
ettached to the policy, but by the terms of the policy itself these “Declarations” 


were made a part of the policy. The plaintiff is bound by these conditions. See 
Cass vy. Lord, 236 Mass. 430, 434, 128 N. E. 716. 
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We do not understand there was any question of pleading at the trial. But 
if we are wrong in this, and assuming it was for the defendant to allege and 
prove the breach of the condition, the defendant alleged that the plaintiff had 
not complied with the terms of the policy and it was undisputed that the plain- 
tiff was not in “complete ownership” of the vehicle. There was no waiver of 
the terms and conditions of the policy and there was nothing in the conduct 
of the parties contradicting the language of the policy. No obligation was as- 
sumed by the defendant unless the plaintiff was the complete owner of the 
property. It was insured upon this condition. G. L. c. 175, § 186, is not applic- 
able. The plaintiff, therefore, cannot recover. It was error to deny the motion 
fer a directed verdict. This conclusion is supported by Kravit v. United States 
Casualty Co., 275 Mass. —, 179 N. E. 399. 

Exceptions sustained. 

Judgment to be entered for the defendant. 


ADAMS et al. v. MARYLAND CASUALTY CO. No. 29788. 
Supreme Court of Mississippi, Division B. Feb. 5, 1932. 
139 Southern Reporter 453. 
Syllabus by the Court. 
1. INSURANCE. 
Person not party to contract of insurance, but for whose protection policy 
provides, can stand only upon terms of contract. 
(For other cases, see Insurance, Dec. Dig. § 435.) 
2. INSURANCE. 
Person injured in collision between automobile and insured truck with trailer 
attached held not within terms of liability policy, precluding recovery thereon 
Insurance policy issued on truck and covering insured’s legal liability 
to others contained provision that policy did not cover any obligation as- 
sumed by or imposed upon the assured while the automobiles are “being 
used for towing or propelling any trailer or any vehicle used as a trailer. 
* 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Chancery Court, Prentiss County; J. A. Finley, Chancellor. 

Suit by R. B. Adams, a minor, by his father, against the Maryland Casualty 
Company. Judgment for the defendant, and the plaintiff appeals. 

Affirmed. 

J. A. Cunningham, of Boonville, for appellant. 

Watkins, Watkins & Eager, of Jackson, for appellee. 

Erturipce, P. J. 


On May 16, 1929, one F. A. Falls procured a casualty insurance policy from 
the Maryland Casualty Company upon a truck against liability for accidents and 
injuries to himself and to third persons. This truck was being operated upon a 
highway with a trailer attached, and collided with a car, owned and being operated 
by the father of the appellant, inflicting serious injuries upon the appellant, R. B. 
Adams, minor and hence this suit was brought. In a suit brought by Curtis E. 
Adams, who was injured in the same accident, controlled by the same facts, and re- 
ported in Maryland Casualty Co. v. Adams, 159 Miss. 88, 131 So. 544, a demurrer 
was sustained to the declaration holding that there was no liability against the 
casualty company. Judgment had been obtained against Falls for the injury, and 
the suit at bar and its companion suit in 159 Miss. supra, were brought against the 
Casualty Company to recover on the policy issued to Falls. 

[1, 2] In the present case, it was sought to amend the declaration so as to 
change some averments in the declaration which was originally identical with the 
one in the Curtis E. Adams Case, supra. In that case it was averred that the truck 
was engaged at the time of the accident in hauling logs with a trailer attached, 
and that such operation was the approximate cause of the injury. In the present 
case, it was stated that the truck was not loaded with logs, but was on_a return 
trip from the place of unloading logs back to the woods to be reloaded. The trail- 
er was attached to the truck, but it was averred in this declaration that there was 
no causal connection between the attachment of the trailer to the truck and the 
injury to the appellant for the collision occurred between the front part of the truck 
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and the front part of the car wrecked by the collision, and that the truck was be- 
ing operated upon the wrong side of the road and struck the car with such violence 
and force as to knock the car out of the road without creating any slack between 
the trailer and the truck. 

The policy involved, among other things, under the head of “Legal Liability 
for Damages to Property of Others,” provides, as follows: “Against loss from li- 
ability imposed by law upon the assured for damage (including as a part thereof 
loss necessarily resulting from loss of use) to property of every description (ex- 
cluding property of the assured and/or property in the custody of the assured 
and/or property rented or leased by the assured and/or property carried in or 
upon any automobile of the assured, or in or upon any automobile in the custody 
of the assured), * * * provided that the Company’s liability for such property 
damage shall in no event exceed the amount set forth in Clause B of Item 3 of the 
statements on account of any one accident. And said limit shall apply to each au- 
tomobile covered hereunder. 11. The insurance provided by this Policy is hereby 
made available, in the same manner and under the same conditions as it is avail- 
able to the named assured, to any person operating and/or to any other person 
while riding in, and/or to any other person, firm or corporation legally responsible 
for the operation of, any of the automobiles described in the statements, provided 
the use and operation thereof are lawful and with the permission of the named as- 
sured.” In paragraph 5 of this clause, it is provided that: “This policy does not cov- 
er (1) any obligation assumed by or imposed upon the assured by any Workmen’s 
Compensation Law, agreement or plan, unless specifically endorsed hereon, * * * 
while said automobiles are (d) being used for towing or propelling any trailer or 
any vehicle used as a trailer, (incidental assistance to a stranded automobile on the 
road permitted) * * * unless such trailer is listed in the statements set forth. * * * 
Nor in any event unless proper premium for such privilege is in the statements set 
forth.” 

It will be seen from an analysis of the provisions of the policy that the insur- 
ance company did not assume to insure the risk caused by the operation of the 
truck with the trailer attached unless it was permitted by notation on the policy 
and the proper charges made for such coverage. 

We do not see how the averments set forth in this declaration aid the plaintiff 
in the suit, because the casualty company did not assume to insure against injuries 
in the operation of the truck with the trailer attached. 

It was permissible for it to make the contract specifying the particulars in 
such policy that would afford indemnity to the insured. The plaintiff does not 
bring himself within the terms of the policy, and, as we understand it, one who is 
not a party to a contract, but for whose protection a policy provides, can stand 
only upon the terms of the contract, and if he does not bring himself within the 
terms of the contract, there is no liability in his favor. 

The appellant cites and relies upon the case of Hossley v. Union Indemnity 
Co., 137 Miss. 537, 102 So. 561, but we do not think that case is applicable here. 
On the facts of that case, we think it is perfectly sound. There the injury was not 
occasioned by the operation of a car by the plaintiff, but was occasioned by the 
negligence of the opposite party doing an affirmative negligent act. 

The court below having sustained the demurrer to the bill, which holding is 
in conformity with the present opinion, and with the case of Adams v. Maryland 
Casualty Co., supra, the judgment will be affirmed. 

\ffirmed. 


ZRINY v. HARTFORD FIRE INS. CO. et al. No. 422. 
Supreme Court of New Jersey. Jan. 30, 1932. 
a 158 Atlantic Reporter 430. 
INSURANCE. 

__Where insurer enabled party soliciting and delivering automobile fire and li- 
ability policies and collecting premiums to have appearance of agent, insurer was 
liable for unearned premiums on canceled policies, notwithstanding it did not re- 
celve premiums. 

(For other cases, see Insurance, Dec. Dig. § (93.) 
Appeal from First Judicial District Court, Hudson County. 
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Action by Paul Zriny against the Hartford Fire Insurance Company and an- 
other. From an adverse judgment, defendants appeal. 

Affirmed. 

Argued January term, 1931, before Case, Daly, and Donges, JJ. 

Reginald V. Spell, of New York City (G. Earl Brugler, of Hoboken, of coun- 
sel; Victor C. Hansen, of Newark, on the brief), for appellants. 

Frank P. Zimmer, of Newark (Congleton, Stallman & Hoover, of Newark, of 
counsel), for appellee. 

Per Curiam. 

This is an appeal from a judgment of the district court of the First judicial 
district of Hudson county in favor of the plaintiff and against the defendant Hart- 
ford Fire Insurance Company. 

The amended state of demand contains two counts. Under the first count, 
damages in the amount of $6.50 are claimed against the defendant Hartford Fire 
Insurance Company for the amount of the premium alleged to have been paid upon 
a policy of insurance upon an automobile against loss through fire, alleged to have 
been unlawfully canceled, and under the second count damages in the amount of 
$65.70 are claimed against the defendant Hartford Accident & Indemnity Company 
for the amount of the premium alleged to have been paid upon a policy of insur- 
ance upon an automobile against loss through personal injuries and property dam- 
age, alleged to have been unlawfully canceled. Judgment was rendered by the 
court, sitting without a jury, in favor of the plaintiff and against the defendant 
Hartford Fire Insurance Company in the sum of $52.76. No question is raised as 
to the discrepancy between the state of demand and the judgment. 

Both policies were offered and received in evidence without objection. They 
are not made part of the state of case, but it is stipulated therein by counsel that 
the premiums thereon totalled $72.20, that neither contained any provision as to the 
manner or method of paying the premiums and that each contained a provision 
that, in the event of cancellation thereof by the company, the insured would be en- 
titled to a refund of the excess of the premium paid, if paid, above the customary 
short rate premium for the expired term. 

The sole witness in behalf of the plaintiff was his wife, Anna Zriny, who tes- 
tified that a man named Beshlian interviewed her urging her to take insurance on 
her husband’s car in the “Hartford Company”; that she agreed that the insurance 
would be taken; and that subsequently he brought the policies in question to her 
and received in cash from her the premiums due. There was no question raised 
as to the certainty that the premiums were paid by the plaintiff to Beshlian. 

The sole witness in behalf of the defendants was their assistant cashier, who 
testified only that the unearned premiums on both policies totaled $52.76. It was 
admitted that the premiums upon the policies were never received by the com- 
pany. Beshlian was not called as a witness, nor his absence accounted for. The 
defendants made no attempt to show, nor do they even now contend, that Beshlian 
had no authority from them to solicit this insurance and deliver these policies; 
the sole defense is that the premiums were not paid to the companies. But the 
trial judge was justified in concluding that the defendant companies had enabled 
Beshlian in this case to have all the appearance of an agent of the defendant com- 
panies to deliver the policies and receive and receipt for the premiums due thereon. 
He had possession of policies admittedly those of the defendant companies insur- 
ing the plaintiff; and the companies make no claim that these policies did not 
properly come into the possession of Beshlian to deliver to the plaintiff; nor do 
they dispute that the plaintiff, through his wife, paid the admittedly correct pre- 
miums thereon to Beshlian, and received the policies. : 

The trial court’s denial of the motion for nonsuit was proper. The state of 
case shows no motion for a directed verdict. We find no merit in defendant's 
specifications of error. 

The judgment will be affirmed. 
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LAVINE v. INDEMNITY INS. CO. OF NORTH AMERICA. 
Supreme Court, Schenectady County. June 15, 1931. 
254 New York Supplement 804. 
1. INSURANCE. 
Indemnity policy, if ambiguous, must be construed against assurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

\pplication, which was made part of indemnity policy, must be read there- 
with. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

3. INSURANCE. 

Sending automobile from branch in another city to get other automobiles 
for purpose of sale held “purpose usual to assured’s operations” in conducting 
automobile exchange business within indemnity policy. 

It appeared that assured conducted automobile exchange business in 
one city, together with a branch under same name in another city, and kept 
some automobiles in both places for sale, and that automobile involved in 
accident, causing death of third person, was sent out by assured from 
such branch. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Liability when accident occurred, involving automobile sent out by assured, 
conducting automobile exchange business, from branch in another city to get other 
automobiles for purpose of sale, held covered by indemnity policy. 

Policy in question purported to cover injuries sustained by reason of 
operation or use of automobiles within United States or Canada, and 
provided also that it covered injuries “sustained elsewhere, caused by 
employees of assured sent from location described herein.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8. INSURANCE. 

\ssurer, to prevent being estopped to disclaim liability under indemnity policy, 
was obligated to disclaim within reasonable time after acquiring knowledge of 
facts on which disclaimer was to be based. 

Since policy forbade assured to make any settlement of a claim arising 
thereunder, prejudice that assured suffered from assurer’s failure to dis- 
claim liability promptly was in being deprived for several months of 
pportunity to settle claim for less than amount of verdict, for, if 
assured had been earlier notified of disclaimer, he might have procured 
advantageous settlement by acting promptly. 

For other cases, see Insurance, Dec. Dig. § 391.) 


\ction by Joseph Lavine, as administrator of the goods, chattels, and credits 
of Henry J. Lavine, deceased, against the Indemnity Insurance Company of North 
America, to recover, upon an indemnity policy issued by defendant, the amount 
of a judgment obtained against the party to whom the policy was issued. 

Directed verdict, and judgment thereon for plaintiff. 

Judgment affirmed —— App. Div. ——, 254 N. Y. S. 1000. 

Schaffer & Sevits, of Schenectady, for plaintiff. 

\insworth & Sullivan, of Albany, for defendant. 

Rocers, J. 

The case is not free from doubt. Neither side seemed disposed to place the 
court in possession of all of the facts. Each seems to rely upon the absence 
of proof which it claims the other ought to have presented, rather than upon 
the presence of proof justifying recovery in his favor. 

[1, 2] The policy was prepared by the defendant, and in case of ambiguity 
must be construed against it. Marshall v. Commercial Travelers’ Mut. Acc. 
Ass'n, 170 N. Y. 434, 63 N. E. 446; Michael v. Prussian Nat. Ins. Co., 171 
N. Y. 25, 63 N. E. 810; Bushey & Sons v. American Ins. Co., 237 N. Y. 24, 
142 N. E. 340. The policy is denominated ‘Automobile garage public liability and 
Property damage policy.” In addition to that which its name implies, it contains 
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provisions indemnifying the assured from liability for persons injured or killed 
by automobiles owned, maintained, or used by the assured. It contains provisions 
for other coverage which, to be operative, however, must be invoked by the 
declarations of the assured in his application for the policy. The application is 
made a part of the policy an must be read with it. The provisions in the policy 
and application are such as to confuse the ordinary layman. 

The policy was originally issued on October 1, 1928, to one Potolski, doing 
business as “West End Auto Sales” at 225 North Allen street, Albany, N. Y,, 
the business being “Auto Sales.” On December 7, 1928, a rider was attached 
continuing the policy in force for the benefit of Adolf C. Englert, “doing 
business as Auto Exchange, 225 No. Allen Street, Albany, New York,” and in 
the declaration attached to the policy the name George W. Potolski was Scratched 
out and over it the name of Adolf C. Englert inserted, and the name “West End 
Auto Sales” was scratched out and over it the name “Auto Exchange” inserted. 
On December 20, 1928, a rider was attached correcting the name of the assured 
to read “Adolf C. Englert, doing business as Auto Exchange,” instead of “George 
W. Potolski, doing business as West End Auto Sales.” This was the last change 
in the policy, and it is to be noted that while the first change called Englert’s 
business “Auto Exchange” and gave the address 225 North Allen street, Albany, 
N. Y., the second change gives the name under which Englert was doing business 
as “Auto Exchange,” but does not state the address. There is no doubt that 
the public liability feature of the policy is limited to damage occurring at 225 
North Allen Street, Albany. The question is whether the policy covers damages 
caused by Englert’s automobile sent by him from the Schenectady branch of his 
auto exchange business to procure automobiles for use in his business. 

[3, 4] The policy provides as follows: “To indemnify the assured against 
loss from the liability imposed by law upon the assured for such injuries resulting 
from (a) The maintenance and operation of an automobile sales agency, garage or 
station, including their shops; or (b) the ownership or maintenance or use of 
any automobile for any purpose usual to the insured’s operations as ascribed in 
the declarations, including private pleasure use.” 

Under (b) the ownership, or even the use, or of the maintenance of any 
automobile for any purpose usual to the assured’s operations in conducting an 
auto exchange business is covered, subject to the condition in the policy in the 
paragraph entitled “Locations Covered.” Certainly, sending an automobile to 
get other automobiles for the purpose of sale may be considered as a purpose 
usual to the assured’s operations. Under the paragraph “Locations Covered” 
in this language: “This policy shall cover such injuries so sustained by reason of 
any automobile while being operated, or used within the United States of 
America, or the Dominion of Canada. It shall also cover such injuries so sus- 
tained elsewhere, caused by employees of the assured sent from the location 
described herein and whose duties require their presence elsewhere while in the 
service of the assured in connection with the business operation described herein.” 

It will be noted that the policy seems to differentiate between an automobile 
used in the United States or Canada and one used elsewhere, by providing that 
as to the latter location the liability only attaches if the employee is sent out 
irom the location described in the policy. 

In the second paragraph of the policy the indemnification also covers the 
wssured in his “private pleasure use” of an automobile. It is stated in the declara- 
tion item 4 that the assured is individual. There is a provision in the application 
for coverage for taxicabs, omnibuses, sight-seeing automobiles, or jitneys, and 
one for renting of automobiles for transportation and delivery of goods and one 
for elevators. As to the public liability feature of the policy, the taxicab and 
jitney feature, and the elevator provision, the location is specifically and ex- 
pressly named and provisions in the policy referring to location are in connec- 
tion with these coverages. As to automobiles, the policy is not specific in 
reference to location. It seems to be enough, under the provisions of the policy, 
if the automobiles are used in connection with the business. Apparently the 
assured conducted the “Auto Exchange,” so called, at 225 North Allen street, 
Albany, and a branch at Schenectady. It was an individual enterprise. Ap- 
parently the assured kept some cars in Albany and some cars in Schenectady 
for sale and was dealing and trading under the name “Auto Exchange” in both 
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places. The Studebaker touring car involved in the accident was sent out by 
the assured from Schenectady. Evidently the assured believed that the policy 
covered his Schenectady operations, for he filed with the defendant on its form 
notice of the accident in which he gave the name of the insured as “Auto Ex- 
change” and the address 219 Nott Ter. or 300 Schenectady street, Schenectady, 
N. Y., and it is significant, as appears from the next question and answer, that 
he had no other insurance in respect to the risk in question. In the report of 
the accident, in answer to the question, “For whom and for what purpose was 
the automobile being used at the time accident occurred?” is written, “See 
other side,” and on the other side of the blank the assured, under the heading, 
“Statement of Driver,’ wrote, “See attached statement.” If this statement had 
been produced on the trial, we might have been enlightened as to the purpose 
ihe automobile was being used for at the time. The defendant did not produce 
it, claiming that it had been lost or mislaid. Construing the policy strictly against 
the defendant, I am of the opinion that the policy covered the liability of Englert 
at the time of the accident in which plaintiff’s intestate was killed. 

[5-7] The Fourth Department has recently (Parry et al. v. Maryland 
Casualty Co., 228 App. Div. 393, 395, 240 N. Y. S. 105, 107) enunciated the fol- 
lowing doctrine: “Since defendant by its answer assumed what perhaps was 
the unnecessary burden of proving plaintiffs’ custody and responsibility (citing 
cases), and since that burden was not met, we must conclude that the loss was 
within the coverage of the policy.” In defendant’s brief it is contended that the 
allegation in its answer which might be said to invoke this rule was couched 
in language expressing conclusions, rather than facts. If this is so, it is a 
matter concerning which the pleader should not be heard to assert. I think, 
however, that the allegations that the death did not occur “under the circum- 
stances that brought such injuries and death within the indemnification ex- 
pressed in said policy,” inasmuch as the policy is a part of the pleadings, is 
another way of saying that the automobile was not being used in the business 
of the assured, or that it was being driven at the time by a person under sixteen 
years of age, or in a speed test, etc. In other words, instead of alleging a fact, 
cr facts which avoided the policy, the pleader by its general allegation virtually 
said to the plaintiff, this accident is not within the coverage of the policy, be- 
cause some one or more of the facts mentioned in the policy existed at the 
time of the accident which renders the policy inoperative, and if you want to 
know which fact or facts I refer to, you can move to make the allegations more 
definite, and certain, or demand a bill of particulars. The allegation combines 
a conclusion of fact and a conclusion of law. It is proper to allege a conclusion 
of fact, rather than the evidence which supports such conclusion. 

[8] The defendant evidently for a period of months construed the policy 
to cover the liability in question. It received notice of the accident from the 
essured on one of its blanks shortly after the accident occurred. In this notice, 
Plaintiff’s Exhibit 5, the insured is stated to be “Auto Exchange 219 Nott Ter. 
or 300 Schenectady Street, Schenectady, New York.” Defendant’s superintendent 
of claims, who had charge of the Albany claim office, McKie, shortly after the 
1eceipt of the notice investigated the accident. He talked with Englert and 
the driver of the car and with Potolski. He must have learned at that time that 
the automobile was sent out from the Schenectady branch office. The dis- 
claimer, upon the ground that the policy did not cover the accident, was not 
served until September 13th. In the meantime the defendant without reservation 
or qualification assumed the defense of the action by obtaining an extension of 
time to answer. It was the duty of the defendant to disclaim liability within a 
reasonable time after acquiring knowledge of the facts upon which the dis- 
claimer was to be predicated. McKie went to Schenectady, saw Englert’s place of 
business there, talked with him and the chauffeur, who drove the car in question, 
and with the former owner of the Albany location, and was informed by the 
notice of accident that the “Auto Exchange” was being conducted at Sche- 
nectady. He procured affidavits from the various witnesses. Having knowledge 
that the automobile was sent out from the Schenectady branch, the company 
should have disclaimed liability promptly in order to make the disclaimer ef- 
iective; otherwise, it is estopped to disclaim liability. It is probably true that 
Englert was not prejudiced by the defendant’s obtaining an extension of time 
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to answer. The prejudice that Englert suffered was in being deprived for a 
period of months of the opportunity to settle the claim for a sum less than the 
amount of the verdict. The policy provides that the assured shall make no 
settlement of any claim arising under it. If Englert has been promptly notified 
by the defendant that it disclaimed liability, he might have procured by acting 
promptly an advantageous settlement. This possibility he was deprived of by 
the defendant’s failure to notify him of its position for weeks and months after 
it had knowledge of the fact that the automobile was not sent out from the 
Albany location. 

A verdict is directed in favor of the plaintiff in amount $5,379.65, with interest 
thereon from February 16, 1930, and the plaintiff is entitled to judgment thereon, 
with costs. 


WHITLOCK y. INDIVIDUALS, FIRMS AND CORPORATIONS, 
SUBSCRIBERS AT AND INTER-INSURERS UNDER THE 
NAME OF UNITED STATES INTER-INSURANCE ASSN. 
Supreme Court of Oregon. Jan. 12, 1932. 
6 Pacific Reporter (2d) 1088. 
1. INSURANCE. ao : s 

Insurance policy providing compensation for injuries or death resulting from 
operation of motor vehicles by assured included automobile not described in in- 
surer’s permit (Laws 1925, p. 756). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Insurer may waive description of motor vehicles and agree to make com- 
pensation to persons negligently injured or killed from operation of motor vehicles 
by insured (Laws 1925, p. 756). i 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. ; 

In action against insurer on blanket liability policy, it was necessary to 
prove that automobile causing injury was one of autos operated in insured’s busi- 
ness (Laws 1925, p. 756). 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

5. INSURANCE. 

In view of other provisions, provision that, insured’s motor equipment was 
operated under permit of Public Service Commission whose cancellation should 
annul liability policy held not to limit insurer’s liability to automobile specified in 
permit (Laws 1925, p. 756). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. INSURANCE. 

Any ambiguities in insurance policies are to be resolved in favor of insured 
(Code 1930, $§ 9-212, 9-214, 9-216, 9-220). 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE. 

Attorney’s fee held properly allowed in action on interinsurance automobile 
policy (Code 1930, §§ 46-134, 46-1313). 

Attorney’s fees were properly allowed under Code 1930, § 46-154, pro- 
viding that court shall allow plaintiff reasonable attorney’s fees in suit on 
any policy of insurance, provided settlement is not made within six 
months from date proof of loss is filed, as against contention that Code 
1930, § 46-1313, providing that no state law relating to insurance shall ap- 
ply to reciprocal or interinsurance contracts unless specifically mentioned. 
(For other cases, see Insurance, Dec. Dig. § 602.) 

8 INSURANCE. ; ; 

Statute exempting reciprocal or interinsurance contracts from state insurancé 
laws, unless specifically mentioned, refers to contracts between companies them- 
selves, and not to policies issued for individuals’ protection (Code 1930 § 46-1313) 

(For other cases, see Insurance, Dec. Dig. § 12%.) 

Department 2. 
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\ppeal from Circuit Court, Multnomah County; W. A. Elkwall, Judge. 

Action by Earl Whitlock, administrator of the estate of S. M. Moreno, de- 
ceased, against the Individuals, Firms and Corporations, Subscribers at and In- 
ter-insurers under the name of United States Inter-Insurance Association. From 
judgment for plaintiff, defendants appeal. 

Affirmed. 


This is an action upon a contract and policy of insurance executed by the 
defendants to one Fred E. Lyons. The cause was tried by the court without a 
jury. Findings of fact were made and a judgment was rendered in favor of 
plaintiff, from which judgment defendants appeal. 

John Lichty, of Portland, for appellants. 

Nicholas Jaureguy, of Portland (Jaureguy & Tooze and Mautz & Mautz, all 
of Portland, on the brief), for respondent. 

Bean, C. J. 

The testimony taken in this’ cause is not before this court. The defendants 
assign as error that the findings of fact do not support the judgment. The find- 
ings of fact, as made by the court, were in substance as follows: Fred E. Lyons 
was operating, in and about the city of Klamath Falls, what is known as “any- 
where for hire” bus service. About November 10, 1927, he procured from the 
Public Service Commission a permit describing a certain Buick automobile as 
the car he was authorized to use in his business. At the time of the accident, 
which was the cause of the litigation, Lyons used a certain Star sedan in the 
operation of his “anywhere for hire” business, and the driver thereof so negli- 
gently operated the same that he injured plaintiff’s intestate, and for those in- 
juries Lyons was legally liable. 

In the policy defendants agreed to make compensation up to “$5,000 for death 
or injury to one person” resulting from the operation of, or in connection with, 
motor vehicles operated by or for the assured, provided the carrier is legally li- 
able therefor. The policy of insurance was filed with the Public Service Com- 
mission by Lyons as a condition to obtaining his permit. While the permit and 
application named a certain Buick automobile, there was attached to the policy 
what is commonly termed “The Public Service Commission Rider.” The deter- 
mination of the action depends upon the interpretation of that rider, which con- 
tains, in substance, the following language: 

“This policy to which this endorsement is attached is written in pursuance 
of and is to be construed in accordance with Chapter 380, General Laws of Ore- 
gon for 1925 and acts amendatory thereof and supplemental thereto and the rules 
and regulations of the Public Service Commission of Oregon adopted thereunder. 

In consideration of the premium stated in the policy to which this endorsement 
is attached, the insurer hereby waives the description of the motor vehicle or 
motor vehicles to be insured hereunder and agrees to make compensation, within 
the limits set out in the following schedule, for injury to, and/or death of persons 
and loss of or damage to property resulting from the operation of or in connec- 
tion with motor vehicles and/or trailer and/or other equipment operated by or 
for the assured, provided said carrier is legally liable therefor. 

“On each motor vehicle used for the transportation of persons having a pas- 
senger seating capacity of 12 passengers or less not to exceed. 

“$5,000.00 for death or injury to one person; 

“$10,000.00 for death or injury to more than one person; 

“$1,000.00 for loss of or damage to property of any person or persons other 
than the assured. 

‘For the purpose of this endorsement the term ‘operations’ shall be construed 
and to include said motor vehicles, trailers and/or other equipment, whether the 
same be in motion or otherwise, and whether attached or detached. 


“All conditions and provisions of this policy and any statement or agree- 
ments contained therein or endorsed thereon in conflict with the rider are by 
— of all parties hereto held null and void in so far as they are in conflict 
therewith 

“This policy cannot be canceled by the insurer or by the insured without first 
giving thirty (30) days’ written notice to the insured and Public Service Commis- 
sion of Oregon. It is understood and agreed that the operating equipment covered 
by this policy is being operated under a permit issued by the Public Service Com- 
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mission of the State of Oregon, and that in the event of cancellation of said per- 
mit this policy shall thereupon become null and void without further notice.” 

It will be noticed from the clause made a part of the policy that the defend- 
ants agreed to make compensation for injuries to or death of persons or loss of 
or damage to property resulting from the operation of or in connection with 
motor vehicles and/or trailer and/or other equipment operated by or for the as- 
sured, provided that said carrier is legally liable therefor. 

S. M. Moreno instituted and prosecuted an action against Fred E. Lyons in 
the circuit court for Klamath county for the injuries caused by the negligent op- 
eration of the car used in the “anywhere for hire” business of the insured, and, 
on October 18, 1928, duly obtained a judgment against Fred E. Lyons in the 
sum of $25,000 and costs. Thereafter execution was issued upon the judgment, 
which was returned unsatisfied. This judgment fixed the liability of Fred E. 
Lyons in the matter. On December 2, 1928, S. M. Moreno died, and plaintiff was 
duly appointed administrator of his estate. 

The court found, and the record warrants such finding, that Fred E. Lyons 
was rendered legally liable to said S. M. Moreno, plaintiff’s intestate, for the in- 
juries described in plaintiff's complaint, and that, by reason of the policy, the de- 
defendants were obligated to make compensation to plaintiff for such injuries not 
exceeding the limit set forth in the indorsement on the policy, and that the plain- 
tiff is entitled to judgment against the defendant in the sum of $5,000, with in- 
terest thereon at the rate of 6 per cent. per annum from the 18th day of October, 
1928, until paid, together with $400 attorneys’ fees, and rendered judgment accord- 
ingly. 

[1] By the plain provisions of the rider, the insurance covered the Star car, 
which was being operated. It was one of the motor vehicles operated by the 
assured. While it was not specifically named, it plainly came within the embrace 
of the policy. 

In the construction of a contract, the court should simply declare what is 
found therein and not insert what has been omitted, or omit what has been in- 
serted. Section 9-214, Oregon Code 1930. We do not deem the clause of the 
rider to be ambiguous. While the Star car is not specifically mentioned, it comes 
within the sweeping clause of “loss of or damage to property resulting from the 
operation of or in connection with motor vehicles and/or trailer and/or other 
equipment operated by or for the assured.” 

[2] This court must presume that the. evidence introduced upon the trial of 
this cause justified the lower court in making any of the findings in favor of 
plaintiff. Since the evidence is not before us, it must be presumed that the find- 
ings and conclusions of the lower court were supported by the evidence. Tyler 
v. Bier, 88 Or. 430, 172 P. 112; In re Davenport, 114 Or. 650, 236 P. 758. 

The main purpose of chapter 380, p. 756, General Laws of Oregon for 1925, 
was to provide revenue for the use, maintenance, repair, and reconstruction of 
public highways and to defray the expenses of the administration of the act. The 
regulations in regard to the application and issuance of a permit are for the con- 
venience and benefit of the state and for the protection of the public. Section 5 
of the act (prior to amendment by Laws of 1929, c. 394, section 55-1305, Oregon 
Code 1930), providing for obtaining a permit to operate a motor carrier, requires 
an application specifying the name and place of the business of the applicant, or 
of the officers, if the applicant is a corporation, kind of service, and number, 
kind, and character of the vehicles, and several other details. Section 15 of the 
act (prior to amendment by Laws 1929, c. 394, section 55-1315, Oregon Code 
1930) and Laws 1931, c. 39, requires class 2 of motor carriers, to which the car- 
rier in question belonged, to pay in addition to the other taxes provided by law 
a certain rate per passenger mile computed by multiplying the passenger capacity 
of the vehicle by the number of miles traveled, and the law requires a sworn re- 
port made of the operations. It is not shown that Lyons, the operator, did not 
regularly make his reports and pay all of the fees. 


In so far as it appears from the findings and the record, there was only one 
car operated at a time by Lyons, the operator. If, as it may have been, the 
Buick automobile specifically mentioned in the permit was out of repair, and the 
assured temporarily used the Star sedan in the operation of his “anywhere tor 
hire” business, such operation would undoubtedly, in case of an injury for which 
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the operator was liable, come within. the provision of the policy, wherein the de- 
fendants agreed to compensate for injuries or death of persons resulting from 
the operation of motor vehicles operated by or for the assured, provided said 
carrier is legally liable therefor. 

[3, 4] For the convenience of the insurer, as well as for the Public Service 
Commission, it is legal and appropriate for the insurer to waive the description of 
the “motor vehicle or motor vehicles” to be insured by the policy and.agree to 

make compensation up to the amount specified for injury to or death of persons 

resulting from the operation of motor vehicles operated by or for the assured, 
provided said carrier is legally liable therefor. The policy is what is called a 
blanket policy. Jaloff v. United Auto Indemnity Exchange, 120 Or. 381, 250 P. 
717. It was necessary to prove that the Star sedan was one of the automobiles 
operated in the “anywhere for hire” business of the assured. 

The fact that the Public Service Commission required a policy of insurance 
covering the operation of all motor vehicles operated by or for the assured furn- 
ishes some ground for the implication that it was contemplated in issuing the 
permit that more than one motor vehicle would be used by the assured. The 
circumstances of this case disclose the wisdom of the requirement of such a pro- 
vision in the policy. We think the risk or liability involved in the case was one 
nominated in the contract of insurance. There is no provision in the policy or in 
the statute referred to for a forfeiture of the insurance policy in case the permit 
did not specifically describe the car used in the operation of the “anywhere for 
hire” business. 

[5] It is contended that the above-quoted clause, which reads as follows: 
“This policy cannot be canceled by the insurer or by the insured without first 
giving thirty (30) days’ written notice to the insured and Public ‘Service Com- 
mission of Oregon. It is understood and agreed that the operating equipment 
covered by this policy is heing operated under a permit issued by the Public 
Service Commission of the State of Oregon, and that in the event of cancellation 
of said permit this policy shall thereupon become null and void without further 
notice,” curtails the provisions of the permit, and in effect limits the policy of 
insurance to one automobile. Construing all the provisions of the paragraph, 
we cannot agree with the contention of the defendant. The portion of the clause 
stressed by defendants, “It is understood and agreed that the operating equip- 
ment covered by this policy is being operated under a permit issued by the 
Public Service Commission of the State of Oregon,” is merely explanatory of 
the remainder of the same sentence relating to the cancellation of a permit. In 
our opinion, the provision does not abridge the right of a member of the public 
when the circumstances are such that a member of the public has a right to 
claim the indemnity. 

When different constructions of a provision of a contract are otherwise equally 
proper, that is to be taken which is most favorable to the party in whose favor 
the provision was made. Section 9-220, Oregon Code 1930; Pierce v. Northern 
Pac. Rv. Co., 127 Or. 461, 271 P. 976, 62 A. L. R. 644; Oregon Surety & Cas. 
Co. v. U. S. National Bank (Or.) 300 P. 336. 

[6] If the provisions of the policy of insurance in question should be con- 
sidered ambiguous, the ambiguity should be resolved in favor of the insured. 
Parol evidence is permissible to explain such ambiguities, and it must be presumed 
that such evidence was introduced so that the findings and conclusions of law of 
a court are supported by the evidence. Sections 9-212, 9-216, Oregon Code 

The cases to which defendants call attention from other jurisdictions are 
where persons are denied recovery on a carrier’s bond where the policy involved 
= not cover the operation in which the claim arose. In Downs v. Georgia 

Casualty Co. (D. C.) 271 F. 310, cited by defendant, the statute required a specific 
permit for each autobus operated, and required a policy to be furnished for each 
such autobus. Pursuant to this statute, defendant in that case executed a policy 
restricting its coverage to a specified described bus. The court, under these 
circumstances, obviously was required to hold that the plaintiff injured by the 
bus 1 - covered by the policy was not entitled to recover. In Interstate Casualty 
Co. vy. Martin (Tex. Civ. App.) 234 S. W. 710, the policy was given to cover the 
operat on of the jitney bus over a certain prescribed route. The accident hap- 
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pened at a place other than within the boundaries of that route and while the 
automobile was not being operated in the jitney service. The liability not being 
nominated in the policy of insurance, the court held that the injured person 
could not recover on the policy. 

[7, 8] It is contended on behalf of the defendants that no attorney's fees 
are allowable in a suit on the policy in question. Section 46-134, Oregon Code 
1930, prior to the amendment by chapter 355, p. 620, Laws of 1931, provided that, 
whenever any suit or action is brought in any court of this state upon any 
policy of insurance of any kind or nature whatsoever, including the policy or 
certificate issued by fraternal and benefit societies, the court shall allow the 
plaintiff reasonable attorney’s fees, provided settlement is not made within six 
months from the date proof of loss is filed. The defendants based their contention 
upon section 46-1313, Oregon Code 1930, which reads as follows: “Except as 
provided in this section no law of this state relating to insurance shall apply to 
reciprocal or inter-insurance contracts or the exchange thereof, unless they are 
specifically mentioned.” 

We think the provision of the latter section refers to reciprocal or inter- 
insurance contracts or exchange of insurance between the companies themselves 
and not to policies issued by the companies for the protection of individuals. 
This court has given section 46-134 a construction in the case of School District 
v. New Amsterdam Cas. Co., 132 Or. 673, 677, 288 P. 196, 198, wherein it is 
stated by Mr. Justice Brown: “This language is so plain, and its meaning so clear, 
that construction is neither required nor permitted.” We find no error in the 
record. 

The judgment of the circuit court is therefore affirmed. 

Brown, Campbell, and Kelly, JJ., concur. 


BILBO v. LEWIS et ux. No. 4118. 
Court of Civil Appeals of Texas. Texarkana. Dec. 21, 1931. 
Rehearing Denied Jan. 7, 1932. 
45 Southwestern Reporter (2d) 653 
1. INSURANCE. 

Policy in compliance with statute requiring public motor carriers to carry 
insurance in protection of judgments against carrier, based on damages from 
“personal injury,” does not authorize recovery on judgments based on damages 
resulting from death (Acts 1929, c. 314, § 13). 

Under the terms of Acts 1929, c. 314, § 13, requiring public motor 
carriers for hire to carry insurance in protection of “all judgments which 
may be recovered against the motor carrier * * * based on claims for loss 

or damages from personal injury or loss of, or injury to, property oc- 

curring during the term of the said bond or policy and arising out of the 

actual operation of such motor carrier,” no liability is provided for when 
the motor carrier’s wrongful act or neglect produces death and the dam- 
ages sued for are only those resulting from the death. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from District Court, Tarrant County; H. S. Lattimore, Judge. 

Suit by C. T. Lewis and wife against V. C. Bilbo, in which the American 
indemnity Company was impleaded and dismissed from the suit as a party 
Gefendant on pleas of misjoinder of parties. Judgment for plaintiffs, and de- 
tendant appeals, plaintiffs filing a cross-appeal from the judgment dismissing 
the American Indemnity Company as a party to the cause of action. 

Judgment against V. C. Bilbo affirmed on remittitur, and judgment as 
spects the American Indemnity Company affirmed, with directions. 

Alfred McKnight and Cantey, Hanger & McMahon, all of Fort Worth, 
appellant. 

Geo. C. Kemble and James M. Floyd, both of Fort Worth, for appellees 

Levy,.- J. 

C. T. Lewis and his wife brought the suit to recover damages for the wrong- 
ful death of their son against V. C. Bilbo, a public carrier operating a truck 
line in the state, and to recover against the American Indemnity Company, a 
corporation, upon guaranty insurance to pay the judgments against V. C. Bilbo 
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us motor carrier. The plaintiffs’ son, Wesley Lewis, sixteen years of age, while 
riding his bicycle on Calhoun street in the city of Fort Worth, was run over by 
« truck being operated by an employee of the defendant V. C. Bilbo, and quickly 
died as result of the injuries received. The negligence alleged was in the par- 
ticulars of failure to keep a proper lookout, and to give warning and to give 
a signal of intention to change the direction of the truck, and in turning to the 
tight before the way was clear. The American Indemnity Company was im- 
pleaded upon the allegation that it had issued policies of insurance as an under- 
taking of guaranty to pay all judgments recovered against V. C. Bilbo as a 
motor carrier based on damages for personal injuries, as provided by section 
12 of the Acts of 1929, p. 698, c. 314. 

The American Indemnity Company and V. C. Bilbo each filed timely pleas 
of misjoinder of parties, which the court sustained, and dismissed the American 
indemnity Company from the suit as a party defendant to the cause. 

The defendant, V. C. Bilbo, answered by general denial, and pleaded that 
the deceased was guilty of contributory negligence in failing to keep a proper 
lookout for his own safety, and in driving too close to the truck. It was special- 
ly alleged that the deceased fell under the wheels of the truck and suffered injury 
solely through his own act of riding up to the side of the ‘truck and catching 
hold on it with one hand, leaving only one hand to manage, and thereby losing 
control of, the bicycle, and causing the wheels of the bicycle to strike against 
the truck and the bicycle to fall over and the deceased to fall under the wheels 
of the moving truck. 

On November 19, 1929, in the daytime, Wesley Lewis, a boy sixteen years 
of age, and employed by a drug company as a delivery boy, was riding his 
bicycle on Calhoun street in the city of Fort Worth, and was run over by a 
truck being operated by an employee of the defendant V. C. Bilbo. 
died quickly as a result of the injuries received by him. 
truck were going north on Calhoun street 
streets at the time of the injury. 
respecting the injury. 
+h 


uw 


The boy 
Both the boy and the 
between Twelfth and Thirteenth 
The evidence is conflicting as to the details 
The evidence in behalf of the plaintiff goes to show that 
‘ boy was riding on his bicycle at a distance of about fifteen feet ahead of the 
truck, and the truck was making an effort to get ahead of the boy. The truck 
as a large one, and loaded with boxes, and was going at a speed between fifteen 
and twenty miles an hour. A Chevrolet car was ahead of them, and was parked 
by the curb of the street on the right side of the street, and the boy and the 
truck both proceeded around the Chevrolet car. The truck in turning around 
the Chevrolet car swerved to the right, and the body of the truck hit the bicycle, 
and “the bicycle went under the Chevrolet car,” and the boy fell by the car, the 
rear wheel of the truck passing over the boy’s body. The truck did not run 
over the bicycle, but over the body of the boy. On the other hand, the evidence 
1 behalf of the defendant goes to show substantially that the truck had passed 
the boy about the intersection of Thirteenth and Calhoun streets, and that the 
boy caught up with the truck and was trying to ride his bicycle by the side of 
it, holding by one hand to the truck, and in attempting to pass the Chevrolet 
car the bicycle was caught between the truck and the car, and the boy was 
aused to fall from his bicycle and under the rear wheels of the truck. 


Ss some 





There 
evidence in behalf of the defendant going to show there was no car 


parked at the curb. The following special issues were submitted to the jury 
} 


nd answers made, viz.: 

“Immediately prior to the accident in question, was the driver Bickford 
rdinary care to keep a reasonable lookout to keep the truck from collid- 

ing with the bicycle of Wesley Lewis? Answer: No.” 

_ “Was such failure, if any you have found, a proximate cause of Wesley 

Lewis being run over by the truck? Answer: Yes.” 

“At the time of passing Wesley Lewis, or thereafter, and prior to the injury 


Wesley Lewis, did Bickford change the course of his truck to the right? 


Answer: Yes.” 
‘Did Bickford use ordinary care to see that the road was reasonably clear 


ley Lewis before making such change of his course to the right, if he 
did? Answer: No.” 
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“Was such failure, if any you have found, a proximate cause of the injury 
to Wesley Lewis? Answer: Yes.” : 

“Was the failure of Bickford to give a visible or audible signal of his in- 
tention to change the course of his truck, if he did change it, a proximate cause 
of the injury to Wesley Lewis? Answer: Yes.” 

“Was the failure of Bickford to sound audible and suitable signals before 
passing Wesley Lewis a proximate cause of the injury to Wesley Lewis? 
Answer: Yes.” 

“At the time of and just immediately prior to the accident was Wesley Lewis 
using ordinary care to keep a reasonable lookout for vehicles traveling, as the 
defendant's truck was, at the said times? Answer: Yes.” 

“Was Wesley Lewis negligent in riding his bicycle where he did with refer- 
ence to the position of the automobile at the street curb on the occasion in 
question? Answer: No.” 

“Just prior to the time that Wesley Lewis realized he was in danger, if he 
did, was he holding onto the truck or attempting to catch hold of same? 
Answer: No.” 

“Did the accident to Wesley Lewis happen without any negligence on the 
part of either Bickford or Wesley Lewis? Answer: No.” 

“Just prior to the accident in question did the said Wesley Lewis attempt to 
drive his bicycle between the defendant's truck and an automobile parked along 
the curb? Answer: No.” 

“Was the negligence, if any you have found, on the part of the said Wesley 
Lewis, as inquired about in the preceding question, a proximate cause of or did 
it contribute approximately to cause his injuries and death? Answer: No.” 

“Just prior to the accident involved in this suit did Wesley Lewis attempt 
to drive around an automobile parked by the side of the curb in front of him? 
Answer: No.” 

“Just prior to the accident did Wesley Lewis change the course of his bicycle 
with the intention of driving his bicycle around an automobile in front of him? 
Answer: No.” 

In keeping with the verdict, the court entered judgment for the plaintiff in 
the sum of $12,000. By remittitur of the amount of $4,500, the judgment was 
modified and reduced to $7,500. 

V. C. Bilbo has appealed from the judgment against him, and the plaintiffs 
have filed a cross-appeal from the judgment dismissing the American Indemnity 
Company as a party to the cause of action. The points on appeal by V. C. 
Bilbo largely relate to the form of submitting the special issues, the definition 
of proximate cause, the overruling of a motion for continuance, the amount of 
the verdict, and misconduct of jurors. 

A motion _was made for continuance for the absence of the witness Cook in 
the employ of a transfer company at Dallas.’ In the bill of exception appears 
evidence heard by the court pertaining to the absence of the witness and the 
diligence used to obtain his evidence. In the light of the evidence, it is believed 
the trial court’s conclusion in respect to the diligence used in securing the at- 
1endance of the witness, as involved in the order overruling the continuance, 
may not be disturbed, for such conclusion appears warranted. 

The issues submitted to the jury may not be regarded as upon the weight 
of the evidence or unsupported or not warranted by the evidence. 

It is believed all of the assignments of errors presented by the appellant, 
V. C. Bilbo, should be overruled, and the judgment accordingly should be af- 
firmed, except and unless the alleged misconduct of the jury constitutes rever- 
sible error. 

As relating to the alleged misconduct of the jury, the evidence reflects that, 
after the jury had retired to consider their verdict, and after they had answered 
all the special issues submitted up to the issue of fixing the amount of the 
damages, and while the amount of damages allowable was under consideration, 
some juror referred to the war risk insurance policy issued in the World War 
which provided $10,000 as the amount payable in the event of the death of the 
soldier. It was observed that the amount of the policy was the sum “Uncle Sam 
valued a man at during the war.” In respect to the matter, the court made 
findings as follows: 
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“On motion for new trial in this cause, I find that: 

“(1) During the deliberation of the jury upon the amount of the damages, 
some discussion arose, of the amount at which ‘Uncle Sam,’ meaning the United 
States Government, valued the life of a soldier during the world war, some juror 
stating that it was $10,000.00. 

“(2) After this discussion arose, all the jurors, in the interest of reaching a 
verdict, wrote down on a slip of paper the amount of damages each of them 
favored as the answer to be given to the amount of damages. The juror Mc- 
Pherson, and two others wrote down $10,000.00. The figures written down by 
the other jurors were in excess of this amount. The juror McPherson was 
probably influenced in writing down: $10,000.00 as the amount he would allow by 
the discussion above set out, though he could not say that he would not other- 
wise have been for that figure. All the jurors thereafter voted on whether they 
would or would not allow $11,000.00 as the evrdict, and failure to agree on this 
figure, and then all of the jurors unanimously voted for $12,000.00, which was the 
amount of the verdict. The discussion mentioned in paragraph one did not 
influence the juror McPherson to come up to the final figure of the verdict, to- 
wit: $12,000.00. 

“(3) The verdict is excessive and finds more damages than is just. 

“(4) $7,500.00 is a fair amount of damages. 

“I conclude that: 

“(1)The error of the Jury in mentioning Uncle Sam’s valuation of a soldier 
was harmless, and did not influence the amount of damages. 

“(2) The verdict is excessive by $4,500.00. 

“(3) The plaintiff should be required to remit his verdict down to the amount 
of $7,500.00, or a new trial be granted.” 

The juror McPherson testified: “We had answered all other questions before 
we took up the question of the amount of damages. The amount of damages 
was suggested all the way from $6,000.00 up to the full amount of $30,000.00. 
Aiter I had first thought to vote for $6,000.00 some one of the jurors remarked 
that Uncle Sam valued a man at $10,000.00 during the war. I guess that had 


some influence on me, in increasing my amount from $6,000.00 to $10,000.00. It 
gave me an idea that it was a pretty good way to get at the valuation of the 


man as he was dead. After I agreed to $10,000.00, the juror who made the re- 


mark and the foreman each agreed to $10,000.00. Later the three of us agreed 
to go up to the $12,000.00, and all the others agreed to come down to $12,000.00.” 


The following cases sustain the point of appellant that there was miscon- 
duct constituting reversible error: Rwy. v. Lewis (Tex. Com. App.) 5 S.W.(2d) 
(05; Id. (Tex. Com. App.) 10 S.W.(2d) 534; Simmonds v. Rwy. (Tex. Com. App.) 
28 S.W.(2d) 989; Southern Traction Co yv.. Wilson (Tex. Com. App.) 254 S. W. 
1104; City of Waco v. Darnell (Tex. Com. App.) 35 S.W.(2d) 134. 

_ The cases of Wilson and Darnell go to opposing the view that the taint of 
misconduct can be removed and the error cured by remitting the part of the 
judgment in excess of that contended for by the lowest juror. The objection 
rests upon the ground, quoting, “We have no way of knowing that the jury 
would have reached a verdict at all, had said misconduct not occurred.” 
In the instant appeal the amount determined upon by the lowest juror, McPher- 
son, before the war risk insurance policy was referred to, was $6,000. All the 
jury unanimously agreed upon the final amount of $12,000, which was the verdict. 
lf the wrong done in the present verdict cénsisted, as appears to be the grounds, 
in excessive amount of recovery or wrongful measure of the amount, then any 
removal of the excess above the tainted line would be remedial, and the appel- 
lant would be in no position to complain of any wrong done. After the rotten 
part of an apple is cut out, the remaining sound part may not be regarded as 
at all events absolutely harmful for any use. An agreement by the jury upon 
the $12,000 verdict necessarily included an agreement on the part of the jury 
lo an amount as much as $6,000, as contended for by the lowest juror. This 
court would be inclined to allow a remittitur as curing the error of misconduct, 
but in deference to the cases mentioned follows them. The judgment will accord- 
ingly be reversed, and the cause remanded as respects appellant, V. C. Bilbo. 


{1, 2] The plaintiffs in the suit, C. T. Lewis and wife, have filed a cross- 





1132 The Insurance Law Journal, Vol. 78 [May, 1932 


appeal, seeking a review of the dismissal from the suit of the American Indem- 
nity Company as a party defendant in the cause of action. The real object and 
purpose of the pleading was to have the American Indemnity Company dismiss- 
ed from the suit for lack of any liability of the company, and, although the plea 
was named as one of misjoinder, yet its force and effect was that of a general 
demurrer to the alleged cause of action. The matter complained of appeared 
en the face of the petition, and was fundamental to recovery and to liability, 
But it becomes immaterial whether considered as demurrer or a plea of mis- 
joinder the ruling of the court was not error. The petition alleged, as <he liabil- 
ity of the American Indemnity Company, the issuance of the policy of insurance 
in compliance with the statutory requirement, obligating the American Indem- 
nity Company to “pay to the extent of $25,000.00 all judgments which might be 
recovered against the said V. C. Bilbo based on claims for loss or damages from 
personal injuries arising out of the actual operation of such motor carrier.” 
Section 13 of the Acts of 1929, page 698, requires public motor carriers for hire 
lo carry insurance in protection of “all judgments which may be recovered 
against the motor carrier * * * based on claims for loss or damages from per- 
sonal injury or loss of, or injury to, property occurring during the term of the 
said bond or policy and arising out of the actual operation of such motor car- 
rier.” The provision of the policy for payment of “judgments based on dam- 
ages from personal injury” arising out of operation of the motor vehicles is not 
broad enough to entitle recovery on judgments which are based on damages 
which result from death. A “personal injury” by the motor carrier’s wrongful 
act, neglect, or default is the basis of the liability of the indemnity company 
under the policy, and under the terms of the statutory enactment. No liability 
is provided for under the terms of the statute when the motor carrier's wrong- 
tul act or neglect produces death and the damages sued for are only which re- 
sult from death. In an action in favor of a person injured, there are elements 
of damages in it additional to damages allowable to the legal representative of 
the deceased in an action for his wrongful death. 4 Sutherland on Damages, § 
1241; 17 C. J. p. 762. In actions for death, damages must be restricted to pe- 
cuniary loss. 4 Sutherland on Damages, § 1263. An action for death is legally 
regarded as a different cause of action from an action for personal injury where 
death does not result. 13 Cyc. 310. Therefore it is believed that the terms of 
the statute may not be regarded as including damages for wrongful death. Fern- 
wood Mining Co. v. Pluna, 138 Ark. 459, 213 S. W. 397; Northern Pac. Rwy. Co. 
v. Adams (C. C. A.) 116 F. 324; Prounty v. City of Chicago, 250 Ill. 222, 95 N. 

147: Turner v. Cross, 83 Tex. 218, 18 S. W. 578, 15 L. R. A. 262; Fleming v 
Texas Loan Agency, 87 Tex. 238, 27 S. W. 126, 26 L. R. A. 250. 

The judgment is accordingly affirmed as respects the American Indemnity 
Company. 

Motion for Rehearing. 

[3] The appellees, C. T. Lewis, and wife seek a rehearing upon the grounds 
that: (1) The particular policy issued in this case by the American ‘Indemnity 
Company did in fact provide, although not alleged in the petition, for indemnity 
against “injury to or death of any person or persons through such operation or 
such vehicles,” and (2) the remittitur of $1,500 here offered be allowed as curing 
any error of misconduct of the jury. In respect to the policy in suit, the affirm- 
ance was upon the ground that its terms did not include recovery for wrongtul 
death. Taking the suggestions now made as to the terms of the particular policy 
issued in the case, a recovery, if at all, would be upon a policy of insurance 
resting purely under contract as distinguished from and entirely apart from a 
policy issued, and intended to be issued, in compliance with the terms of the 
statute. The affirmance therefore should be without prejudice in any suit 
brought by the appellants C. T. Lewis and wife on such policy as a policy rising 
out of pure contract and independent of statutory requirement. 

In the motion for rehearing in the case of Estep v. Bratton (Tex. Civ. App.) 
24S. W. (2d) 465, 471, the conclusion of Associate Justice Funderburk is strik- 
ingly correct, viz.: 

“The record carries no suggestion that the alleged misconduct could have 
possibly influenced the verdict of the jury further than to add $2,000 to the 
amount of it. We have no doubt that by making the judgment $3,000 all pos- 
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sible influence of the misconduct will be rendered harmless. To hold otherwise 
would be tantamount to holding that once misconduct is shown to exist it can 
never be held to be harmless.” 

We adopt that ruling in the present case, and accordingly grant the motion 
for rehearing and affirm the judgment upon the remittitur as here offered of 
$1,500; the costs of the appeal to be paid by the appellees C. T. Lewis and wife. 


DALLAS COFFEE & TEA CO. et al. v. WILLIAMS. No. 10906. 
Court of Civil Appeals of Texas. Dallas. Dec. 5, 1931. 
Rehearing Denied Jan. 16, 1932. 
45 Southwestern Reporter (2) 724. 
9, INSURANCE. 
Where liability insurer takes exclusive charge of suit against insured, judgment 
rendered against insured becomes, in legal effect, judgment against insurer. 


(For other cases, see Insurance, Dec. Dig. § 616%.) 


Appeal from District Court, Dallas County; Royall R. Watkins, Judge. 

Suit by Jesse Williams against the Dallas Coffee & Tea Company and another. 
Judgment for plaintiff, and defendants appeal, plaintiff filing a cross-assignment 
of error. 

Reformed and affirmed. 

R. G. Storey and Hugh §S. Grady, both of Dallas, for appellants. 

Chamberlain, Green & Wade and Wm. M. Cramer, all of Dallas, for appellee. 

Jones, C. J. 

Appellee, Jesse Williams, a colored man, in a suit in a district court of 
Dallas county, had a former judgment for $350 set aside, and was awarded a 
judgment for $1,650 against appellants, Dallas Coffee & Tea Company and the 
Automobile Underwriters Insurance Company, and $30 additional as punitive 
damages against the latter appellant for willful trespass upon his person. Appell- 
ants will hereinafter be styled the coffee company and the insurance company, 
respectively. An appeal has been duly perfected to this court and the following 
are the facts: 

On December 1, 1927, appellee, an employee of a drug store in the St. George 
Hotel in Dallas, started from his home in East Dallas to his work, intending to 
board a street car at the corner of Main and Hawkins streets. At about 5:36 
or 6 o'clock in the morning, and while it was still quite dark, he walked out 
from the sidewalk on the northeast corner of the intersection of these streets, 
and just as he was in the act of boarding the car which had stopped to receive 
him as a passenger, he was struck by a light Ford truck owned by the coffee 
company, and operated by one of its employees, and was either knocked or 
carried by the truck across the intersection of these streets just beyond the 
west line of Hawkins street. The driver stopped the truck just beyond where 
appellee was lying in Main street, and went to appellee to render assistance. 
The street car motorman also went to him and others gathered at the place. 
Appellee was taken to Parkland Hospital, owned and operated by Dallas county. 

The undisputed evidence is that appellee, just after the collision and until 
he was received at the hospital, was in an unconscious condition. Appellee 
received injuries on both sides of his head and a number of body bruises, specially 
on one of his legs. An X-ray examination did not show any skull fracture 
However, there is medical testimony to the effect that the character of X-ray 
picture taken would not have disclosed a lateral fracture had there been one, and 
medical testimony to the effect that the symptoms appellee developed, while 
he was at the hospital, and the symptoms shown after he left the hospital, 
and up to the time of the trial, were such as would be consistent with his having 
received a lateral. fracture of the skull. 


The evidence as to the mental condition of appellee from the afternoon of 
December 1, 1927, until several days after he left the hospital, is in conflict. 
Appellee was taken from the hospital on December 23, 1927, on the insistence 
ot his wife, Sophie Williams, and against the advice of the hospital authorities. 
rhe mental condition of appellee from the time he entered the hospital until 
about the time he left is an important inquiry in this case. 

On December 10, 1927, a power of attorney and an assignment of one-half 

cause of action was executed by appellee and his said wife jointly to John 
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W. West, an attorney, and to Edmund Wiley, an employee of West. This power 
of attorney gave full authority to enforce appellee’s claim for damages for the 
injuries he received against the party or parties liable therefor, either by suit 
or compromise, and was executed by appellee at the hospital. After he was so 
authorized, West, as attorney for appellee, discovered that the employer of appellee 
carried no workmen’s compensation insurance, and that the insurance company 
carried liability insurance, covering such a happening as the instant one, for the 
coffee company. West got in communication with an authorized representative 
of the insurance company, with the result that a settlement was made of the 
claim for the payment of $350 as damages, and the further payment of hospital 
and medical bills. This settlement was consummated December 14, 1927, by 
filing suit for damages on substantially the same grounds of negligence alleged 
in the instant suit against the coffee company, and the immediate entry of an 
agreed judgment in the sum of $350 and hospital and medical bills, after an 
answer being filed at the same time by an attorney for the insurance company. 
No evidence was introduced. The amount of this judgment was immediately 
settled by payment into the registry of the court the sum of .$350, and by the 
clerk of the court at once executing a check in such sum, payable to the order 
of West and Jesse Williams and delivery to West. West soon thereafter secured 
the indorsement of Jesse Williams, by his mark, and on December 19, 1927, 
delivered to Sophie Williams $150 of this money as Jesse Williams’ part of the 
judgment, and took a receipt therefor, purported to have been executed by Jesse 
Williams and Sophie Williams, but Jesse Williams’ name was written by his wife, 
Sophie Williams. Jesse Williams did not personally receive the $150 nor did he 
personally expend any part of said sum; however, his wife, without his knowledge 
or consent, spent a substantial portion of the money in payment of rent and in 
the purchase of groceries for the use of the family. This was without the 
knowledge or consent of Jesse Williams. 

Dr. John F. Ford, at the instance of the insurance company, examined appellee 
at the hospital on the afternoon of the injury, and on several times subsequent 
to such date, and reported the result of his examinations to the insurance com- 
pany. These examinations were made by Dr. Ford, without the consent of appellee 
or his wife, and without the specific authority of the hospital, but none of 
these parties made objection to such examinations. The testimony of Dr. Ford 
is to the effect that there were no serious injuries inflicted upon appellee by 
reason of the accident; that appellee, though stupid at times, which he ascribed 
to medicine administered, was at each time he examined him conscious and in 
possession of his mental faculties. 

The evidence of Dr. Carpenter, who attended the appellee as his personal 
physician during the time he was at the hospital, is to the effect that during all 
of the time at the hospital he was not in such mental condition as to enable 
him to comprehend the nature and meaning of any character of contract. The 
“hedside notes,” taken at the hospital by the interne in charge of appellee, are 
to the effect that appellee was unconscious when admitted to the hospital and 
did not talk rationally a great deal of the time while at the hospital. The notes 
taken on the last three or four days of appellee’s stay in the hospital indicate 
an improved physical condition, but are silent as to his mental condition during 
such time. There is additional testimony supporting both theories as to appellee's 
mental condition and as to the extent of his injuries, while he was in the hospital. 
The evidence of J. T. Drake, employer of appellee, is to the effect that he visited 
appellee many times at the hospital and never found him in a conscious condition 
or heard him make a rational statement during such time. The evidence of Mrs. 
Drake is to the same effect. The evidence of West is that he was entirely 
conscious and rational at every time he visited him, at the time he executed the 
power of attorney, and at the time the money was paid. aes 

Appellee’s petition seeks to set aside the judgment entered in the district 
court on December 14, 1927, on the ground that fraud was perpetrated on appellee 
by the insurance company, for its own use and benefit, as liability insurer, in 
the name of the coffee company. As to the fraud perpetrated on appellee, it 1s 
alleged that, under its contract of liability insurance, the insurance company could 
exercise the exclusive right to effect a settlement of appellee’s claim and to defend 
any suit instituted thereon. This contract, however, was not introduced in 
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evidence. The fraud is alleged to be that appellants knew at the time the power 
of attorney was executed, the settlement of the claim agreed upon, the agreed 
judgment entered in the district court, the judgment paid to West by means of 
the joint check to West and appellee, and the $150 paid by West to appellee’s 
wife, and for several days thereafter appellee was in such mental condition to be 
incapable of executing any contract, and was incapable of understanding any of 
the transactions above mentioned; that because of such mental condition he could 
not, and did not, know of any of these transactions. It is also alleged that, while 
these transactions were had purportedly in the name of the coffee company, 
they were actually had for the benefit of the insurance company, to satisfy its 
liability to the coffee company on its policy or insurance. The petition also 
alleged various grounds of negligence on the part of the driver of the truck, 
which proximately caused the injuries to appellee. It is not deemed necessary to 
state the allegations as to negligence. It is deemed sufficient to say that the 
allegations in the petition are sufficient, both to warrant the equitable relief of 
setting aside the judgment of December 14, 1927, and of stating a meritorious 
cause of action on the merits of appellee’s claim for damages. 


Appellants filed a plea in abatement, setting up the judgment of December 
14, 1927, as a basis of such plea, and further that, under the case alleged by ap- 
pellee, he could not sue to recover damages on the merits of his claim in the 
equitable suit brought to set aside the said judgment, for the reason that the in- 
surance company was only a liability insurer, and even if a necessary party to set 
aside the judgment of December 14, it could not be made, over its objection, a 
party to the suit for damages. It also answered to the merits of the suit deny- 
ing the alleged negligence on the part of the driver of the truck and pleading the 
affirmative defense of contributory negligence on the part of appellee. A great 
many special exceptions were directed to allegations of negligence in the petition, 
on the ground that such allegations were too general, vague, and indefinite to 
notify appellant of the ground of negligence relied upon. The plea in abatement 
was overruled and also the special exceptions, and error is duly assigned on each 
adverse ruling. 

The case was tried to a jury, submitted on special issues, and on the findings 
of the jury on these issues, the judgment above described was entered. 

The findings of the jury are supported by evidence and are adopted as the 
findings of this court. These findings, in effect, are: (1) Appellee did not author- 
ize John West to represent him in the suit filed in the district court; (2) appellee 
did not have the mental capacity to enter into a contract of employment at the 
time such representation by West was authorized; (3) the insurance company, 
through its agents or doctor, knew that appellee had not the mental capacity to 
authorize West to represent him in the suit of December 14, 1927; (4) the driver 
of the truck failed to keep a proper lookout on the occasion in question, and (5) 
such failure was negligence, which (6) proximately caused appellee’s injuries; (7) 
the driver of the truck failed to give any signal or warning of his approach im- 
mediately before the collision in question, and (8) such failure was negligence, 
which (9) proximately caused appellee’s injuries; (10) the driver of the truck 
propelled the same past the street car after the street car had come to a stand- 
still for the purpose of receiving passengers, and (11) such propelling of the truck 
proximately caused -appellee’s injuries; (12) immediately before the collision in 
question the driver of the truck was operating the same at a speed of thirty miles 
per hour, and (13) such rate of speed was negligence, which (14) proximately 
caused appellee’s injuries; (15) the driver of the truck passed the street car at 
such rate of speed as to endanger the life and limb of plaintiff herein, and (16) 
such rate of speed proximately caused his injuries; (17) a finding adverse to 
appellee on the issue of discovered peril; (18) appellee was unconscious on De- 
cember 10, 1927; (20) appellee did not authorize his wife, Sophie Williams, to 
receive the proceeds of the settlement in the district court suit on December 14; 
(21) appellee was crossing Main street at a right angle when he was injured; 
(23) appellee did not suddenly step in front of the said truck immediately before 
the accident; (26) appellee did not fail to look to the east for approaching 
traffic when he entered Main street; (28a) the collision in question was not the 
result of an unavoidable accident; (29) the amount of damages is the sum of 
$2,000; (30) the insurance company permitted a willful trespass upon the person 
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of plaintiff through its doctor, John F. Ford; and (31) the damages resulting 
therefrom is the sum of $30. 

Appellants have presented a great many assignments of error and make them 
the basis for 56 separate propositions of law, contending that each presents re- 
versible error. A great many of the assignments, as well as the propositions, deal 
with the same, or kindred, subject-matter, and only a few will be separately dis- 
cussed. Two "general grounds of error are presented by these assignments and 
propositions, which call for the serious consideration of this court, viz.: Did the 
court err in overruling the plea in abatement? In this issue we have included the 
question as to appellee’s right to maintain this suit on the merits of his claim 
against the insurance company, on the ground that it issued a policy of liability 
insurance to its coappellant, and is charged with the commission of fraud in 
procuring the agreed judgment. (b) Was it error to-admit in evidence a record 
of Parkland Hospital, containing the “bedside notes” of the interne in charge of 
appellee, in reference to his condition while at the hospital? Other questions 
raised by assignments of error will be briefly discussed. 

[1-7] This suit is in the nature of a bill of review, to set aside a final judg- 
ment of a district court, on the ground of fraud, and to retry the cause on its 
merits and enter a proper judgment thereon. In such suit the practice in this state 
is not only to try the equitable issues made by the allegations in the petition, stat- 
ing the grounds of fraud, but at the same time to try the cause on its merits. This 
rule of practice is well stated by the late Chief Justice Gill in an opinion of the 
een Court of Civil Appeals in Owens et al. v. Foley, 42 Tex. Civ. App. 49, 93 

N. 1003, 1005, as follows: “The universal practice is to require the plaintiff in 
a an action to set up, not only his reasons for reopening the judgment assailed, 
but to so plead as to enable the trial court to determine the issues presented in the 
original action and render such a judgment as will be an effective substitute for 
the judgment set aside. Overton v. Blum, 50 Tex. 424; Roller v. Woolridge, 46 
Tex. 485; Taylor v. Fore, 42 Tex. 256.” This announcement is also sustained by 
the following authorities: Camden Fire Ins. Co. v. Hill (Tex. Com. App.) 276 S. 
W. 887; Brown v. Clippinger, 113 Tex. 364, 256 S. W. 254; Lamb-McAshan Co. v. 
Ellis (Tex. Com. App.) 270 S. W. 547; Cooper v. Cooper (Tex. Civ. App.) 260 
S. W. 679; Reed v. Runion (Tex. Civ. App.) 269 S. W. 449; Bell v. Cobb (Tex. 
Civ. App.) 296 S. W. 976; Barton v. Montex Corp. (Tex. Civ. App.) 295 S 
950. 

It is settled law that, in a suit to set aside a judgment because of fraud, all 
parties who are interested in the maintenance of the judgment are necessary par- 
ties. See authorities cited above. Appellee alleges in his petition, and 
the undisputed evidence established it as a fact, that the insurance company 
was the active party in securing the judgment rendered against the coffee company, 
and that in this matter the insurance company acted on its own initiative, without 
the aid or assistance of the Jatter company. Such action would have been entirely 
proper and within its contract rights under the insurance policy it had issued, if no 
fraud on the rights of appellee had been committed in the procurement of such 
judgment. The inevitable conclusion from the evidence, however, is that what- 
ever fraud was committed in securing the entry of this judgment, such act of com- 
mission was by the insurance company and not by the coffee company. If this 
judgment was procured during a time appellee was mentally incapable of under- 
standing and appreciating what was being done in the premises, then all parties 
concerned in the procuring of the judgment would be guilty of fraud whether they 
actually knew of appellee’s mental condition or not. The insurance company was 
directly interested in the matter, because it would have to pay any judgment rend- 
ered on appellee’s claim, to the extent, if necessary, of the maximum amount of 
the insurance policy it had issued. Being active in its procurement and interested 
in its validity being maintained, the conclusion is inescapable that the insurance 
company was a proper party to that portion of the relief sought by appellee, which 
had as its purpose the setting aside of the judgment entered under the compromise 
agreement. Was the insurance company a proper party to the other relief sought 
by appellee? 

Under the law of this state, there can be but one final judgment in a cause, 
and that is such a judgment which settles finally the issues on the merits of a suit 
If appellee had merely sought the relief of setting aside the compromise judgment, 
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his petition not only would have to contain the same allegations of fraud, but 
would also have had to contain the same or similar allegations on the merits that are 
set up in the instant suit. No litigant can set aside a voidable judgment on ‘the 
ground of fraud, unless he shows by proper pleading that he is entitled to the other 
and additional relief of which he had been deprived by reason of the commission 
of the fraud alleged. Owens et al. v. Foley, supra. If the judgment in the instant 
case had only gone to the extent of setting aside the compromise judgment, there 
would have remained the untried issues as to the amount of damages, if any, ap- 
pellee would have been entitled to, by reason of the alleged negligence, and the 
jd rment setting aside the former judgment would not have been final. Owens et 
al. v. Foley, supra. We therefore are of opinion that appellees allegations of fraud 
were sufficient, if established by evidence, to avoid the former judgment that the 
insurance company was a necessary party to secure such relief, and that it was the 
proper procedure to try the merits of the case at the same time the equity part of 
the case was tried. 

[8-10] Was the insurance company improperly joined as a party to the suit on 
its merits? It is settled law in this state that, in a suit against the insured for 
damages, resulting — a tort, the insurer is not a proper party. Levinski v. 
Coopers (Tex. Civ. App.) 142 S. W. 959; Lange v. Lawrence (Tex. Civ. App.) 259 

._ W. 261: Water, Light & ‘st Co. v. Barnett (Tex. Civ. App.) 212 S. W. 236; 
oo Star Gas Co. v. Coates (Tex. Civ. App.) 241 S. W. 1111; Gose v. Ballard 
(Tex. Civ. App.) 12 S.W.(2d) 1067. 

It is also the law in this state that, if the insurer takes full charge of the suit 
against the insured to the exclusion of the insured from its control or management, 
any judgment rendered against the insured under such a condition becomes, in le- 
gal effect, a judgment against the insurer. American Indemnity Co. v. Fellbaum, 
114 Tex. 127, 263 S. W. 908, 37 A. L. R. 633; Automobile Underwriters’ Ins. Co. 
v. Murrah (Tex. Civ. App.) 40 S.W.(2d) 233, writ of error denied. 


The insurance company not only took full charge of the claim of appellee 
when it was first presented, and full responsibility for the compromise judgment 
entered, but also took full charge of the instant case, the same firm of attorneys 
that secured the compromise judgment also represented the insurance company 
in the instant case, and no other attorneys appeared in the case for appellants. 
Unless the insurance company, as between it and its coappellant, the Dallas Coffee 
& Tea Company, admitted its unconditional liability to the latter company, for 
any judgment rendered against the former, there would have been such a contlict 
of interest between the two appellants that the same firm of attorneys could not 
have represented both appellants. Whether the insurance company had been a 
party defendant in the instant suit or not, it would have been, in legal effect, a 


suit against the insurance company made so by the voluntary acts of such 
company. 


The question now under review presents a condition in which the insurance 
company, after the happening of the event which matured appellee’s cause of 
action against the coffee company, although interested in the subject-matter of 
the suit, was not in any sense a proper party defendant in a suit to enforce 
appellee’s claim. However, instead of allowing its status to remain such, it 
voluntarily took upon itself, as it had a right to do, the burden of appellee’s claim, 
and entered into negotiations for its settlement. Under the allegations in appellee’s 
petition and under the facts found by the jury, it procured the entry of a pur- 
ported compromise judgment in fraud of appellee’s right, for a much less sum 
than appellee was entitled to, and paid from its own fund, without consultation 
with the coffee company, the amount of such judgment. When this suit was 
instituted, it took upon itself the entire burden of its defense and once again 
made appellee’s claim against the coffee company its own claim. Having conducted 
itself in such a manner as to render it a necessary party in a suit to set aside 
the compromise judgment, the insurance company cannot complain because it is 
made a party to the same suit on its merits. We are of the opinion that this 
case presents an exception to the rule of law announced, by the cases heretofore 
cited, is to the status of a liability insurer in a suit against the insured. All 
assignments of error in this respect are overruled. 

{i1] Over the objection of appellants that the record of Parkland Hospital, 
containing notes as to the condition of appellee while in said hospital, was hearsay, 
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not made by the witness, who had no personal knowledge thereof, and further 
that the testimony is immaterial, irrelevant, and prejudicial to the rights of 
appellants, such record was admitted in evidence. Dr. Stevenson, the superin- 
tendent of the hospital, at the time appellee was admitted and at the time of the 
trial testified in effect that the document offered in evidence was made from 
day to day, under the regular routine of hospital work, while appellee was a 
patient there; that it was authorized to be made by him and was made under 
his supervision, by a Dr. Chandler, then an interne at the hospital and 
authorized to make the notes; that Dr. Chandler resided outside of the state, 
somewhere in the state of Oklahoma, his address not being known; that the 
document was on file in the hospital, and remained in the hospital in his custody 
from the time the notes were taken. He further testified that he never examined 
appellee during the time and personally knew nothing of his condition. 

There are parts of the record, over the subject-matter of which there exists 
a sharp controversy as to the existence of the facts therein stated. This part 
of the record shows that, at the time appellee was admitted to the hospital, he 
was bleeding from the ears and unconscious; and it further shows that from 
time to time, he was not rational during times vital to this case, on the issue 
of fraud, and if inadmissible its admission is reversible error. 


The proof offered was sufficient to admit the record in evidence, if it is a 
public record, but wholly insufficient to admit it in evidence if it cannot be brought 
within that rule. 22 C. J. 801, § 914, announces the following generally accepted 
rule as to the admission of public records or documents: “A record or document 
kept or prepared by a person whose public duty it is to record truly the facts 
stated therein is, when relevant, admissible as prima facie evidence of such facts, 
although the statements therein were made extra-judicially by a person not under 
oath and not subject to cross-examination, and the person who made the record 
may have had no personal knowledge of the matters recited, provided it was made 
originally with the intent that it should be kept as a memorandum to be referred 
to and used as evidence.” The same authority, in the succeeding section at page 
805, states that the rule above announced is applicable to state hospital records. 
The evidence shows that Parkland Hospital, where appellee was confined, is the 
character of hospital authorized by the provisions of chapter 5, title 71, of our 
Revised Statutes (article 4478 et seq.), and, therefore, comes within the rule 
above announced. The provisions of that chapter provide for a board of managers 
and direct such board to elect a superintendent of the hospital. Article 4485 of 
such chapter defines the duties of the superintendent, among which is the follow- 
ing: “He shall cause a careful examination to be made of the physical condition 
of all persons admitted to the hospital and provide for the treatment of each 
such patient according to his need; and shall cause a record to be kept of the 
condition of each patient when admitted and from time to time thereafter.” It 
thus appears, both from the statute and from the regulations promulgated by the 
superintendent in obedience to this statute, that Parkland Hospital was required 
to make and keep with its files the very record offered in evidence. This record, 
therefore, is a public document or record required by law to be made and kept 
by those holding a public position within this state. _ 

In the state of Massachusetts and a few other states, the record of a state 
hospital is made evidence by statute. Delaney v. Framingham Gas Co., 202 Mass. 
359, 88 N. E. 773. There is no provision in said chapter 5 specifically providing 
that the record required to be kept by the hospital shall be admitted in evidence. 
Parkland Hospital, however, is a public institution, and we do not believe the 
intention of the Legislature, in requiring “a record to be kept of the condition ot 
each patient when admitted and from time to time thereafter,” was restricted in 
purpose for the private use of the hospital, but was to give to such a record the 
full status of a public record, and thereby made such a record admissible in 
evidence. ‘ 

The rule above announced does not apply to private hospitals the record of 
whose patients is not required to be kept by law. The general rule as to the 
admission in evidence of records of such a hospital is announced by 22 C. J. 
902, § 1100, as follows: “In the absence of a statute, hospital records are as a 
rule, although not invariably, held not admissible as evidence of the facts 
therein stated. Such records are sometimes made evidence by statute.” But with- 
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out such a statute, the record of private hospitals, though required to be made by 
hospital regulations, are not admissible in evidence. Barfield v. South Highlands 
Infirmary, 191 Ala. 553, 68 So. 30, Ann. Cas. 1916C, 1097; Ribus v. Revere Rubber 
Co., 37 R. I. 189, 91 A. 58. The general rule, however, is to the contrary. Osborne 
y. Grand Trunk Ry. Co., 87 Vt. 104, 88 A. 512, Ann. Cas. 1916C, page 74, and 
authorities cited in notes on pages 78 and 79. We therefore are of the opinion 
that the admission of the hospital record was not subject to the objection made, 
and that the court did not err in its admission, and overrule all assignments of 
error in this respect. 


There are a number of assignments of error overruling special exceptions. 
We have carefully examined these and, while some of the exceptions, perhaps, 
should have been sustained, it does not appear that appellants suffered any injury 
through the ruling of the court thereon. A physician of their own selection ex- 
amined appellee, from time to time, while he was in the Parkland Hospital, and 
the inference is that he reported appellee’s condition’to his employers. All such 
assignments of error are overruled. 

[12] We are of the opinion that the assignment of error as to the punitive 
damages of $30, found in favor of appellee by the jury, for willful trespass upon 
the person of appellee, must be sustained and the judgment of the court must be 
reformed so as to exclude this item of damages. The evidence on this issue is 
given above and does not tend to show a willful trespass. We have carefully ex- 
amined all other assignments of error, with the result that we are of the opinion 
that none of them show reversible error. 


[13, 14] Appellee has filed a cross-assignment of error, because of the action 
of the court in deducting from $2,000, the amount of damages found by the jury, 
the sum of $350, the amount of the award to appellee in the compromise judgment 
of December 14, 1927. The evidence in respect to the disposition of this $350 
paid by the insurance company is undisputed; $150 was paid to Sophie Williams, 
appellee’s wife, by Mr. West, the attorney securing the judgment; $175 was 
retained by Mr. West under his contract as remuneration for his services. No 
part of the $150 received by Sophie Williams ever went directly into the hands of 
appellee, but a substantial part thereof was used by Sophie Williams to pay rent 
and to buy groceries; in other words, used by her as a member of the community 
estate existing between her and her husband, for the necessities of life, and 
appellee thereby received the benefit of the $150. As we understand the decisions 
in this state, notwithstanding the fact that appellee was in such mental condition 
that he was incapable of transacting any business for himself, or for the benefit 
of the community during the time the contract was executed, the judgment ren- 
dered, and the $150 paid and expended, nevertheless, as he received the benefit of it 
through his wife’s providing for the necessities of life, equity, though not requiring 
him to tender it back as a condition precedent to the suit, requires him to allow 
credit for the $150 on the damages adjudged to him. We do not believe that, 
under this record, he is required to refund the attorney fee paid to West, or the 
$25 expended by some one in some other way, and not shown to have come to 
him or to have been used for his benefit. Mitchell v. Inman (Tex. Civ. App.) 
156 S. W. 290; Williams v. Sapieha, 94 Tex. 430, 61 S. W. 115: Brown v. 
Brenner (Tex. Civ. App.) 161 S. W. 14; Rowan v. Hodges (Tex. Civ. App.) 
175 S. W. 847; Shaw v. Gillespie (Tex. Civ. App.) 270 S. W. 1043 


[15] Appellant Dallas Coffee & Tea Company duly filed a motion in this 
cause, after the appeal was perfected, requesting that the court adjudicate it as 
a surety on the supersedeas appeal bond, as between it and the American Surety 
Company, appearing on such bond as surety. Consideration of this motion was 
passed by this court until the main case was submitted. The grounds on which 
this motion is urged are alleged to be that the insurance company carried liability 
insurance in favor of the coffee company, and that under the terms of the insur- 
ance policy the insurance company was liable for the judgment rendered: that 
such insurance company prosecuted this appeal without consulting the coffee com- 
pany, and against such company’s best interest, which did not desire that an appeal 
be taken, but preferred that the judgment be discharged, and that insurance com- 
pany alone requested appellant to sign the bond as surety and alone paid the fee 
charged by the American Surety Company for becoming surety on the bond; 
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that since the perfection of the appeal, the insurance company has failed and gone 
into the hands of a receiver, and is unable to respond to the judgment. 

It appears from a statement of the case that the facts alleged will have to 
be established in a court of competent jurisdiction, before it can be determined 
that such relief can be granted, and are such as cannot be first established in an 
appellate court. Under the record before us, the American Surety Company is 
only a surety, and the coffee company is one of the principals, and judgment must 
be entered in this court in accordance with this record. So the motion is dismissed 
for want of jurisdiction, without prejudice to the coffee company, to present the 
matter at a proper time and before a proper jurisdiction. 

We conclude, therefore, that the judgment entered in favor of appellee against 
appellants for the sum of $1,650, with interest at the rate of 6 per cent. per 
annum, should be reformed and appellee given judgment for $1,850; that judgment 
against the insurance company for $30 as damages for trespass should be denied. 
The judgment of the district court, awarding appellee $2,000 is actual damages 
for the injuries received and $30 additional as punitive damages, because of a 
willful trespass committed by the insurance company, and from this sum making 
a deduction of $350, is reformed so as to deny appellee.a recovery of the $30 
punitive damages, and to allow him recovery of $2,000 less $150, with interest 
thereon from May 30, 1930, the date of the judgment in the district court, at the 
rate of 6 per cent. per annum, and it is so ordered. 

Reformed and affirmed. 


DREWEK vy. MILWAUKEE AUTOMOBILE INS. CO., Limited Mutual 
Supreme Court of Wisconsin. Feb. 9, 1932. 
240 Northwestern Reporter 881. 
1. INSURANCE. of aA a , . ; 
Law imputes to liability policy provision statute requires to be inserted whether 
insurer voluntarily inserted provision or not (St. 1929, § 204.30 (3): 
St. 1929, § 204.30 (3), extended insurance to the insured named and 
also to any person while riding in or operating any automobile described 
in policy when such automobile is being used for purposes and in manner 
described in policy and with permission of named insured. 
(For other cases, see Insurance, Dec. Dig. § 152[3]. 
2. INSURANCE. ; ba : 
Remedial statute requiring insertion of provisions in liability policy, extending 
insurance coverage, should be liberally construed to advance remedy intended to 
be afforded (St. 1929, § 204.30 (3). 
(For other cases, see Insurance, Dec. Dig. § 4.) 
3. INSURANCE. | ce ie 
Statutory provision limiting insurance coverage to assured or persons operat- 
ing automobile with “permission of assured” held intended to cover persons using 
automobile with assured’s consent in first instance, regardless of use thereafter 
(St. 1929, § 204.30 (3). 
(For other cases, see Insurance, Dec. Dig. § 435.) 
4. INSURANCE. en 
Damages sought to be recovered under liability policy must be included within 
coverage of policy, whether automobile was operated by assured or by another 
with his permission (St. 1929, § 204.30 (3). 
(For other cases, see Insurance, Dec. Dig. § 435.) 
5. INSURANCE. 


Statute and provision in policy extending coverage to assured or person driv- 
ing automobile with his permission, held not to create liability where none existed 
under policy (St. 1929, § 204.30 (3). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. INSURANCE. 

Insurance coverage afforded by statute and policy to assured or user of auto- 

mobile with permission of assured, existing only when use is for purpose de- 
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scribed in policy, held not greater when automobile is used with assured’s permis- 
sion than when used by assured himself (St. 1929, § 204.30 (3). 

(For other cases, see Insurance, Dec. Dig. § 435.) 
7. INSURANCE. 

Liability policy held not to indemnify user of automobile in event of liability 
because of casualty occurring during time of unspecified use. 

Assured in schedule of statements embodied in liability policy repre- 
sented that their occupation was grocers, and in further statement that 
automobile was used only for commercial purposes in business of assured. 
Policy, under heading, “Conditions, Limitations and Agreements,” pro- 
vided that insurer should not be liable under first statement by assured 
for any loss while automobile insured was used for any purpose not speci- 
fied in subsequent statement of assured, thereby rendering the policy in- 
applicable to liability incurred by the assured while the automobile was 
being used for any purpose not specified in statement of assured that the 
automobile was to be used only for commercial purposes in business of 
assured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8. INSURANCE. 

Where grocery truck was used by employee after termination of day’s work 
to haul furniture without knowledge of employers for party unknown to em- 
ployers, truck held not used only for “commercial purposes in business of as- 
sured,” so as to impose liability on indemnity insurer (St. 1929, § 204.30 (3). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Rosenberry, C. J., and Wickhem, J., dissenting. 

Appeal from a judgment of the Circuit Court for Milwaukee County; Gustave 
G. Gehrz, Circuit Judge. 

Action by Loraine Drewek, as administratrix of the estate of Constantine 
Drewek, deceased, against the Milwaukee Automobile Insurance Company, Lim- 
ited Mutual. From a judgment for plaintiff, defendant appeals—[By Editorial 
Staff. ] 

Reversed and remanded, with directions. 

Action commenced February 8, 1930, to recover from the defendant, as in- 
surer under a policy of automobile liability insurance issued to Jahnke Bros., the 
amount of a judgment which was recovered in another action by plaintiff against 
Max Kopezynski, an employee of Jahnke Bros. From a judgment for plaintiff 
in this action entered on July 25, 1931, defendant appealed. 

Gold & McCann, of Milwaukee (W. G. Sullivan, of Milwaukee, of counsel), 
for respondent. 


Rouiller & Dougherty, of Milwaukee (George A. Affeldt and Thomas A. 
3vrne, both of Milwaukee, of counsel), for appellant. 

Fritz, J. 

Plaintiff, as administratrix of the estate of Constantine Drewek, had recovered 
judgment against Max Kopczynski for his negligent operation of a truck in such 
manner as to cause the death of Constantine Drewek, who was riding in the 
truck. The truck belogged to Kopczynski’s employer, Jahnke Bros., grocers, to 
whom defendant had issued a policy of eutomobile liability insurance covering 
that truck, as hereinafter stated. At the time of the casualty, Kopczynski was 
using the truck after his regular working hours to haul furniture, at the request 
of his friend, Drewek, for a friend of the latter, and, after performing that 
service, the friend gave Kopezynski a dollar. Kopczynski had obtained permission 
from his employer to use the truck on that occasion by falsely stating that he 
desired to use the truck to haul a phonograph for himself in exchange for a 
radio; and his employer did not know that he was using the truck for another 
purpose. On the trial of this action, the jury found that the employer gave per- 
mission to Kopezynski to operate the truck for the use and purpose for which it 
was used by him at the time of the casualty. It is very doubtful whether the 
evidence admits of that finding. However, inasmuch as it is undisputed that, at 
the time in question, the truck was being operated with the permission of the 
assured, Jahnke Bros., the mere deviation from the letter of the permission would 
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not in itself exclude Kopezynski from the indemnity afforded by the policy, if the 
use to which the truck was then being put were otherwise within the coverage 
of the policy. 

[1-3] As regards the persons indemnified, the insurance, by virtue of section 
204.30 (3), Stats., as well as a provision embodied in the policy itself, extended 
to the named assured, i. e., Jahnke Bros., and also “to any person while riding 
in or operating any automobile described in this policy when such automobile is 
being used for purposes and in the manner .described in said policy and with the 
permission of the named assured.” “Permission,” as used in that provision, may 
have been intended to mean the consent, obtained in the first instance from the 
assured, to the possession of the truck by the operator thereof, regardless of the 
use to which he puts it while it continues in his possession by virtue of that 
initial consent; or it may have been intended to mean consent to use the truck 
only for some specified purpose. If the latter meaning was intended, then, as was 
said in Dickinson v. Md. Casualty Co., 101 Conn. 369, 125 A. 866, 869, 41 A. L. R. 
500, “it would, in each case, be necessary to make inquiry into the purpose and 
extent of the permission. * * * In place of a certain provision in the’ policy of 
definite meaning it would have inserted a provision breeding uncertainty, inviting 
litigation, and making the defense of a departure from the permission an available 
and often used defense. This is exactly what the courts and Legislature have 
frowned upon—uncertain and ambiguous provisions in contracts of insurance under 
which insurers seek an escape from the obligation of paying the insurance in- 
demnity contracted for.” Although defendant may not voluntarily have inserted 
the provision required by section 204.30 (3), Stats., in its policy, the law imputes 
such provision to the policy whether written therein or not. The statute was 
intended to promote the interests of all concerned, including the public, in the 
business of automobile accident insurance. It is a remedial statute, and should be 
construed liberally to suppress the mischief and advance the remedy which it was 
intended to afford. Stone v. Inter-State Exchange, 200 Wis. 585, 587, 229 N. W. 26. 
Thus construed, the provision must be held to have been intended to have the 
meaning first stated above. The words limiting the persons covered to the assured 
or those operating the automobile, “with the permission of the named assured,” 
were intended, as was said in Stovall v. N. Y. Indem. Co., 157 Tenn. 301, 8 
S. W.(2d) 473, 477, 72 A. L. R. 1368, to exclude from the protection of the 
policy “a person who should take the automobile and use it without permission or 
authority in the first instance. If, however, the automobile covered by the policy 
is delivered to another for use, with the permission of the owner or insured, his 
subsequent use of it is with the permission of the insured, within the meaning 
of the policy, regardless of whether the automobile is driven to a place or for a 
purpose not within the contemplation of the insured when he parted with posses- 
sion.” Dickinson vy. Md. Casualty Co., supra; Md. Casualty Co. v. Ronan, 37 
F.(2d) 449, 72 A. L. R. 1360; Peterson v. Maloney, 181 Minn. 437, 232 N. W. 
790; Md. Casualty Co. v. Hoge, 153 Va. 204, 149 S. E. 448; U. S. F. & G. Co. 
v. Hall, 237 Ky. 393, 35 S.W.(2d) 550. See, also, State v. Mularkey, 195 Wis. 
549, 218 N. W. 809; State v. Boggs, 181 Iowa, 358, 164 N. W. 759. 


[4-6] However, whether the truck was being operated by the named assured, 
or by somebody else with the permission of that assured, the damages for which 
recovery is sought under the policy must be included within the coverage of the 
policy as written. If, because of express limitations in the policy on the scope ot 
the insurance, the casualty. or the operation of the automobile at the time of the 
casualty was not within the coverage of the policy, then there is no liability on 
the part of the insurer, regardless of whether the automobile was then being 
operated by the assured or by some one else with his permission. Neither section 
204.30 (3), Stats, nor the provision embodied in the policy pursuant thereto, 
creates a liability or confers any right of action where none exists under the 
terms of the policy itself. Fanslau v. Fed. Mut. A. Ins.. Co., 194 Wis. 8, 215 
N. W. 589; Bro v. Standard Acc. Ins. Co., 194 Wis. 293, 215 N. W. 431; Stransky 
v. Kousek, 199 Wis. 59, 225, N. W. 401. Under the very terms of section 204.30 
(3), Stats., the equivalent provision in the policy, the insurance coverage afforded 
thereby to the named assured, and to the one using the automobile with the per- 
mission of that named assured, exists only “when such automobile is being used 
for purposes and in the manner described in said policy.” Clearly, in that respect 
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the coverage of the policy is no greater when the automobile is being used with 
the permission of the assured than when it is being used by the assured himself. 

[7] What, then, was the extent of the coverage, in that respect, of the assured 
under the policy in question? In the “Schedule of Statements,” embodied in the 
policy, the assured represented in statement II that their occupation “is grocers”; 
and in statement VI that “the above described automobile is used only for com- 
mercial purposes in business of assured.” It may be true that, in so far as those 
representations were merely in the nature of warranties, the mere casual or in- 
cidental use of the truck, for some purpose other than that which was stated in 
the warranty, may not have constituted such a breach thereof as resulted in an- 
nulling or forfeiting the policy for all purposes. Crowell v. Md. Ins. Co., 169 
N. C. 35, 85 S. E. 37, Ann. Cas. 1917D, 50; Commercial Assur. Co. v. Hill (Tex. 
Civ. App.) 167 S. W. 1095; Firemen’s Ins. Co. v. Rye, 160 Ark. 212, 254 S. W. 
465; Automobile Ins. Exch. v. Wilson, 144 Md. 249, 124 A. 876. However, under 
the heading “Conditions, Limitations and Agreements,” the policy provided that: 
“The Company shall not be liable under Sec. II hereof * * * for any loss, 
damage or expense while any automobile insured herein is used, operated, manipu- 
lated or maintained * * * (e) for any purpose not specified in Statement VI 
of the Schedule of Statements.” 

The plain and unambiguous language of that limitation on the extent of the 
coverage renders the policy inapplicable to liability incurred by an insured while 
the automobile is being used for any purpose not specified in statement VI of 
the schedule of statements. In the event of liability because of a casualty occur- 
ring during the time of such unspecified use, there exists no obligation under the 
policy to indemnify any user of the automobile whatsoever. The following state- 
ment in Johnston v. New Amsterdam Casualty Co., 200 N. C. 763, 158 S. E. 473, 
475, is in point: “We recognize the established principles that a policy of insur- 
ance, if the language is ambiguous or susceptible of moré than one interpretation, 
should be given a construction favorable to the assured, and that, if the insurer’s 
liability is limited by unambiguous language, the policy, as a rule, should not be 
construed to enlarge the liability beyond the plain meaning of its terms. * * * 
In the case before us the ‘omnibus coverage’ clause extending the insurance to 
persons other than the named assured is limited by the provision that the policy 
shall not cover any automobile while being used in any business, trade, or occupa- 
tion except the occupation or business of dealing in teas, coffees, and sugars. The 
phrase ‘while being used’ has reference to the time of the casualty; and obviously 
at that time the car was not being used in the employer’s business.” 

To the same effect see Williams v. Am. Auto. Ins. Co. (C. C. A.) 44 F.(2d) 
704, 705; Marks v. Home Fire & M. I. Co., 52 App. D. C. 225, 285 F. 959. 


[8] In the case at bar, while the truck was being used by Kopczynski, after 
the termination of his day’s work for his employers, Jahnke Bros., to haul furni- 
ture, without the knowledge of his employers, for a friend of his friend, both 
of whom were also unknown to his employers, it clearly was not being used 
or operated for commercial purposes only in the business of the assured. Instead, 
Kopezynski was using the truck in furtherance of his own private, personal pur- 
poses as an accomodation to his friend. That purpose was wholly foreign to the 
commercial purposes in the business of the assured. Consequently, while the truck 
was thus being used by Kopczynski for a purpose which was not specified in 
statement VI of the schedule of statements in the policy, the limitation in the 
policy, that in such event the company shall not be liable, was applicable. As the 
injury for which plaintiff seeks to recover damages occurred while the truck was 
being used for an unspecified purpose, and the policy expressly exempted from its 
coverage liability for injuries sustained during such a time, it follows that de- 
fendant is not liable in this action. 

_ Judgment reversed, and cause remanded, with directions to enter judgment dis- 
missing the complaint. 

Rosenberry, C. J. (dissenting). 


_ I cannot concur in the construction placed upon the language of the policy 
in this case. It seems to me too narrow and strict. As I understand the decision, 
it is now held that a slight departure from the terms of the policy, such, for 
instance, as the taking of an express package two blocks for a friend, leaves the 
policyholder without protection. In my opinion, a slight departure from the pre- 
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scribed use not amounting to a substantial change, being merely such an incidental 
departure as is commonly made by the users of vehicles of similar type, should be 
held to be within the contemplation of the parties to the contract, and hence 
covered by the policy. 


I am authorized to say that Mr. Justice Wickhem concurs in this dissent. 
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CASUALTY 


AMERICAN BUILDING MAINTENANCE CO. v. INDEMNITY INS. CO. 
OF NORTH AMERICA. S&S. F. 13573. 
Supreme Court of California. Jan. 23, 1932. 
7 Pacific Reporter (2d) 305. 
1. INSURANCE. 


\ll uncertainties and ambiguities in insurance policy must be resolved against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. , ; 
Public liability policy held to cover losses arising from operation of elevators 
by msured’s employees (Civ. Code, § 1651). ae f 
Printed portion of policy contained provision that it should not cover 
loss arising from injuries or death caused by elevator, but typewritten por- 
tion contained provision that it covered all operations incidental to in- 
sured’s business, including all employees operating elevators, and estimated 
advance premium adequate to cover such liability was paid when policy 
was issued. 
(For other cases, see Insurance, Dec. Dig. § 435.) 
4, INSURANCE, | anit ; ; 

Insured held entitled to rely on liability policy as expressing parties’ mutual 
understanding as to losses covered, though particular liability was covered through 
error of insurer’s employee; such error being merely unilateral mistake. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

5. INSURANCE. : Ln 

Cancellation of insurance policy is ineffective, where notice sent by mail is not 
received by insured. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

6. INSURANCE. 

Insurance policies are written contracts governed by same rules as contracts 
generally. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7, INSURANCE. 

Modification of insurance contract is governed by rules applicable to contracts 
generally, and same elements are essential to validity thereof (Civ. Code, § 1550). 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

8. INSURANCE. 

Public liability policy held not modified, where rider excluding liability for 
certain losses never reached insured, though such failure was due to mistake of 
latter's employee (Civ. Code, § 1550). 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

9. INSURANCE. elas 

Burden was on liability insurer to ascertain that rider excluding liability for 
certain losses actually reached insured (Civ. Code, § 1550). 

(For other cases, see Insurance, Dec. Dig. $ 144[1].) 

10. INSURANCE. 


Retention of rider, excluding liability for certain losses in insured’s office, did 
not estop insured to deny validity thereof on ground of silence or acquiescence, in 
absence of knowledge by insured of its receipt. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 


In Bank. 
Appeal from Superior Court, City and County of San Francisco; George H. 
Cabaniss, Judge. 


Action by the American Building Maintenance Company against the Indem- 


ney Insurance Company of North America. Judgment for plaintiff, and defend- 
ant appeals. 


Affirmed. 
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Hartley F. Peart, Gus L. Baraty, and Russel Shearer, all of San Francisco 
for appellant. ; 

Miller & Thornton, of San Francisco, for respondent. 

Curtis, J. 


This is an action to recover upon public liability policy No. P. 6486, issued by 
the defendant insurance corporation to plaintiff corporation. 


_. The plaintiff corporation was engaged in the business of: supplying buildings 
with janitors, elevator men, watchmen, window cleaners, and other employees ne- 
cessary for their care and maintainance. Through an insurance broker, Mullin- 
Acton Company, the plaintiff corporation placed its insurance with the defendant 
insurance company. This insurance brokerage firm, however, did not place all of 
the plaintiff’s insurance business, as plaintiff also did business through other in- 
surance brokers. Two policies were issued by the defendant insurance company 
on February 17, 1925; one a public liability policy, which is the one here sued on, 
and the other a workmen’s compensation policy. The printed portion of the pub- 
lic liability policy under the heading of “Exclusions” provided that, “This policy 
shall not cover loss arising from bodily injuries or death caused * * * by any ele- 
vator or other hoisting device. * * *” However, under the heading of “Descrip- 
tion of trade, business or work covered by this policy’ appeared the following 
statement of the operations of insured; that portion following the colon being 
typewritten: “A. All operations incidental to the trade, business or work described 
as follows: Buildings—operations (contractors) all employees engaged in care, 
custody and maintenance of premises, the operation of elevators, heating, light and 
power apparatus. * * *” (Italics ours.) By the terms of the policy, the premiums 
were to be computed upon the basis of the entire compensation earned by employees 
of plaintiff corporation during the term of the policy; an estimated premium being 
paid in advance, and either an additional payment being subsequently paid by the 
plaintiff company at the termination of the term of insurance, or a refund of the 
excess premium returned to the insured. The record does not show whether the 
estimated advance premium of $75 which was deposited was paid by the plaintiff 
corporation or was advanced by the insurance broker, but this, of course, is not 
material. It is the claim of the defendant insurance corporation that it never in- 
tended to assume, in the public liability policy, any liability arising from the oper- 
ation of elevators, and that such liability was included therein through an error 
of a typist in its office, who by mistake copied into the declarations attached to 
the public liability policy provisions similar to those contained in the workmen’s 
compensation policy, which error was not detected by the agent having charge of 
the signing of the policies. In any event, both the public liability policy and the 
workmen’s compensation policy were delivered to the plaintiff corporation. Short- 
ly thereafter, a rider was prepared by the defendant insurance company with the 
object of eliminating this liability from the public liability policy issued to plaintiff 
company. The evidence with reference to this rider is extremely meager. Appar- 
ently it was given by the defendant insurance company to a messenger to be taken 
to the office of Mullin-Acton Company, the insurance brokers placing the insur- 
ance; but there is no evidence that any letter of transmittal accompanied it. In 
fact, the attorney for the defendant stated that he understood letters of transmit- 
tal never accompanied these riders. Mr. Mullin of the firm of Mullin-Acton Com- 
pany, who personally conducted the negotiations with the representative of the 
insurance company, testified that he had never received the rider, and that the 
first time he had any knowledge of its existence was when the defendant insurance 
company disclaimed liability under the policy upon the ground that the liability 
for elevator accidents had been eliminated by the rider. Mr. Rosenberg, the presi- 
dent and general manager of the plaintiff corporation, likewise denied any knowl- 
edge of the rider, and testified that it had come to his attention subsequent to the 
time the case came to trial. The attorney for the plaintiff offered to stipulate that 
the rider had been received by some stenographer employed by the plaintiff corpo- 
ration and was by mistake filed with and attached to the workmen’s compensation 
policy which, as before noted, had been issued by the defendant insurance company 
on the same day. The rider reads as follows: “It is hereby understood and agreed 
that classification #9014-Building-operation (contractors) all employees engaged 
in care, custody, and maintenance of premises, the operation of elevators, heating, 
lighting, and power apparatus; excluding extraordinary additions, alterations and 
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repairs—is entirely eliminated and that the following classification is substituted in 
lieu thereof; Payroll Rate per $100 Operation, care, custody and maintenance of 
buildings—Varies, $.10. Nothing herein contained shall vary, alter or extend any 
provision or condition of the policy other than as above stated. This endorsement 
becomes effective on the 17th day of February, 1925. Attached to and hereby 
made a part of Public Liability Policy No. P. 6486 of the Indemnity Insurance Com- 
pany of North America, issued to American Building Maintenance Co.” 

On March 25, 1925, while the elevators were being operated by operators fur- 
nished by plaintiff corporation, an accident occurred in the Santa Marina building 
in San Francisco, in which one Charles Heliker, a minor, was killed by one of said 
elevators. 

The plaintiff advised the defendant insurance company of the accident and 
that, as the defendant insurance company was liable under public liability policy 
No. P. 6486, it would expect the defendant company to undertake the defense of 
the suit instituted by the father of said minor: for damages for the death of his 
son. The defendant insurance company denied liability under the public liability 
policy, and plaintiff's attorney conducted the defense. Judgment was rendered 
against plaintiff and the Santa Marina Corporation, owner and operator of the 
Santa Marina building. The plaintiff corporation settled the judgment against it 
by the payment of $2,500, plus the costs of suit. It is for the recovery of the 
amount paid out in this former action that this action was instituted by the plain- 
tiff corporation against the defendant corporation. Judgment was entered in favor 
of the plaintiff corporation, from which judgment the defendant insurance com- 
pany appeals. 

Appellant contends: First, that the policy on its face expressly excluded from 
its provisions and protection loss arising from the operation of elevators; and sec- 
ondly, that the policy was modified three days after it was issued by a rider ex- 
pressly eliminating the operation of elevators from the declaration. 

[1, 2] The first contention requires little consideration. The very fact that the 
defendant insurance company thought it necessary to issue a rider in order to elim- 
inate this coverage indicates a belief on its part that loss arising from the oper- 
ation of elevators was included in the policy. There is some ambiguity and uncer- 
tainty in the policy by reason of the fact that in the printed portion of the policy 
under “exclusions” was the provision that “this policy shall not cover loss arising 
i1iom bodily injuries or death caused by any elevator or other hoisting device,” 
whereas, in the typewritten portion of the policy was a provision that the policy 
covered all operations incidental to the business or work of the insured, which in- 
cluded all employees engaged in the operation of elevators. It is scarcely neces- 
sary to reiterate the rule, so frequently applied in similar situations, requiring all 
uncertainties and ambiguities in a policy of insurance to be resolved against the 
insurer. 14 Cal. Jur., p. 443; Narver v. California State Life Ins. Co., 211 Cal. 
176, 291 P. 393, 71 A. L. R. 1374. Moreover, section 1651 of the Civil Code ex- 
pressly and explicitly provides that “where a contract is partly written and partly 
printed, or where part of it is written or printed under the special directions of 
the parties, and with a special view to their intention, and the remainder is copied 
from a form originally prepared without special reference to the particular par- 
ties and the particular contract in question, the written parts control the printed 
parts, and the parts which are purely original control those which are copied from 
a form. And if the two are absolutely repugnant, the latter must be so far disre- 
garded.” Without any question, therefore, the public liability policy, as prepared 
by the defendant insurance company and delivered to the insured, covered any loss 
arising from the operation of elevators. Moreover, at the time of the issuance of 
the policy an estimated advance premium adequate for the coverage of this liabil- 
ity was paid by the insured or the insurance broker on its behalf. In a suit there- 
fore predicated solely upon this policy, clearly the plaintiff corporation was en- 
titled to recover. 


_ [3, 4] In its answer, the defendant insurance company alleged that the policy 
did not express the actual understanding and agreement of the parties, but that the 
policy in question was made, issued, and delivered to the plaintiff under and by 
reason of the mutual mistake of both parties. The trial court expressly found that 
said policy of insurance was not issued by mutual or other mistake, but that the 
same correctly covered the operations for which said plaintiff company had applied 
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to said defendant insurance company. The terms of the written contract, consid- 
ered in conjunction with the fact that an adequate premium was advanced, furnish 
ample support for this finding. It may be conceded, perhaps, that the defendant 
insurance company did not in fact intend to assume liability for this particular 
loss, and that it was through an error on the part of an employee that the liability 
was covered by the policy. This may be inferred from the fact that shortly after 
the issuance of the policy a rider was in fact prepared eliminating this liability. At 
most, this was merely a unilateral mistake, and furthermore the mistake of the 
party preparing the contract. Having received the policy from the defendant in- 
surance company, and having paid a consideration therefor, the plaintiff corporation 
was entitled to rely upon the express agreement as expressing the mutual under- 
standing of the parties, and the defendant company, after the loss had occurred 
which was covered by the express terms of the policy, was bound by those terms. 

[5] By the express terms, the policy provided that it could be canceled “at any 
time by either of the parties upon written notice to the other party stating when 
thereafter cancellation shall be effective,” and that “notice of cancellation mailed 
to the address of the assured herein shall be sufficient notice.” Upon discovery of 
its mistake therefore, the defendant company could have canceled the policy and re- 
lieved itself of further liability, and, according to the language of the policy, ap- 
parently if it had elected to do so a notice mailed to the address of the insured 
would have been sufficient. It would seem, however, in view of the fact that if a 
notice is sent by mail but not received the cancellation is ineffective (Farnum v. 
Pheenix Ins. Co., 83 Cal. 246, 23 P. 869, 17 Am. St. Rep. 233), that self-interest 
would prompt an insurance company to make definitely certain the fact that the 
notice was actually received. In the instant case, however, the defendant insur- 
ance company made no effort to cancel the policy, but instead elected to modify its 
terms to conform to its wishes by issuing a rider to be attached to the policy. 

[6, 7] It is well settled that policies of insurance are written contracts between 
the parties, and are governed by the same rules which are applicable to contracts 
generally. Boyer v. United States F. & G. Co., 206 Cal. 273, 276, 274 P. 57; Bassi 
v. Springfield Fire etc. Ins. Co., 57 Cal. App. 707, 208 P. 154. So, also, the modi- 
fication of a contract of insurance is governed by the rules which are applicable to 
contracts generally, and the same elements essential to the validity of the original 
contract are essential to a modification thereof. Bassi v. Springfield Fire etc. Ins. 
Co., supra. These essential elements, the presence or absence of which determine 
the existence of the contractual obligation as numerated by the Civil Code, § 1550, 
are: (1) Parties capable of contracting; (2) their consent; (3) a lawful object; 
and (4) a sufficient cause or consideration. 


{8, 9] We are of the opinion that the second essential element enumerated is 
entirely lacking in the instant case. An analysis of consent shows two elements; 
namely, an offer or proposal, and an acceptance. In the state of proof as shown 
by the record, we see no escape from the conclusion that the offer of modification 
never reached the person having authority to accept the same, and, this being so, 
necessarily there was no acceptance, no consent, and consequently, no binding con- 
tract. It is to be noted that the original contract had been completed and that the 
attempted modification was initiated by the insurer who thereby became the offeror. 
The issuance of the rider was an offer or proposal by the insurance company to 
the insured that the original contract be modified as set out in the rider. The ri- 
der was not a notice to the insured that the contract was to be modified, regardless 
of whether the insured was willing or not, but was a proposal to the insured which 
must be accepted by it before it became binding. We therefore have the situation 
of an offer which was never actually transmitted to the person having the author- 
ity to accept it. The offer failed to reach the offeree by reason of a mistake on 
the part of one employed by the offeree; but the burden of ascertaining that the 
offer actually reached the offeree was, we think, upon the offeror. The offeror 
merely because it had sent out an offer was not entitled to sit back and take for 
granted the fact that it had been received and had been accepted. 


In the instant case, the modification suggested was a vital and all-important 
one, as demonstrated by the fact that the original premium was estimated at $/); 
whereas the premium after the exclusion of the liability for elevator operations 
amounted to only $7.01, or approximately only 10 per cent. of the original prem- 
um. It is possible and quite probable that the insured would have preferred to 
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have the entire public liability coverage in one company and would have canceled 
the entire policy rather than accept the modification. Apparently nothing was done 
by the offeror to see that the offer was actually received by the offeree. It was ad- 
mitted that not even a letter of transmittal accompanied the rider, and no effort 
was made to ascertain whether or not the modification was acceptable to the in- 
sured. 

The case of Bassi v. Springfield Fire etc. Ins. Co., supra, is similar in many 
respects to the instant case. In that case, which involved two fire insurance poli- 
cies, the court held that a rider which had been attached to one of the policies 
by the agent of the insurance company some six months after delivery of the pol- 
icies to the insured, which rider contained provisions by which the insured coven- 
anted and agreed to keep his books and inventory of stock securely locked in a 
fireproof safe at night and at all times when the building mentioned in said policy 
was not actually open for business, was not binding upon the insured by reason of 
the fact that the insured did not understand the rider or agree thereto, and no 
new consideration had passed from the insurer to the insured. It likewise held 
with reference to the rider to the second policy sued on, which rider was sent 
through the mail with the request that it be attached to the policy, that said rider 
never became a part of the contract between the insurer and the insured by rea- 
son of the fact that the insured never agreed to put the rider on the policy, and 
no new consideration passed for the acceptance by the insured of the conditions 
of the rider. 

Since we have held herein that mutual consent was entirely lacking to the 
modification of the contract by the rider, it will not be necessary to go into the 
question of whether or not there was any or sufficient consideration for the modi- 
fication. In the case of Bassi v. Springfield Fire etc. Ins. Co., supra, it was held 
that a mere forbearance to cancel the policy would not be a sufficient consideration 
tor the modification of the contract of insurance by the attachment of a rider, in 
the absence of a binding agreement not to cancel. The defendant insurance com- 
pany herein insists that a refund of $67.99 out of the advance premium of $75 
which had been deposited by the insured or its broker with the defendant insurance 
company was a consideration for the modification. Inasmuch as it is an admitted 
fact that the defendant insurance company did attempt to modify the policy by 
means of the rider, we may take it for granted that this reduction in premium 
was actually made by the defendant insurance company and was made in good 
faith, even though made subsequent to the accident. However, the refund was 
apparently made to the insurance broker, and it is doubtful whether this payment, 
or the giving of credit for the amount, would be binding upon the plaintiff corpo- 
ration. In any event, in the absence of an acceptance of the proposed modification 
by the plaintiff corporation, the question of consideration becomes immaterial. 


[10] Appellant strongly relies upon the retention of the rider in the office of 
the plaintiff corporation as creating an estoppel against the plaintiff to deny the 
validity of the modification of the contract and the consequent eliminaticn of the 
liability for elevator operations. In this regard, appellant insists that it was misled 
by the silence of the plaintiff corporation into a belief that the plaintiff had ac- 
quiesced in the modification, and, by reason thereof, failed to cancel the policy of 
insurance. We do not think the doctrine of estoppel is applicable. It is to be 
noted that the claimed estoppel is based not upon an affirmative act on the part of 
the plaintiff corporation, but upon silence or acquiescence. There is an entire ab- 
sence of knowledge on the part of the plaintiff as to the facts upon which the es- 
toppel rests, and an entire absence of any willfulness or culpability in the silence 
of the plaintiff. In Weintraub v. Weingart, 98 Cal. App. 690, 701, 277 P. 752, it 
was held that estoppel requires knowledge on the part of the person claimed to be 
estopped of the facts upon which the estoppel depends; and in Lencioni v. Fidelity 
Trust & Sav. Bank, 95 Cal. App. 490, 498, 273 P. 103, 106, the court held, “In es- 
toppel, there must be something willful and culpable in the silence which allows 
another to place himself in an unfavorable position on the faith or understanding 
of a fact which the person remaining silent can contradict.” 


[11] As a last resort, appellant relies upon section 3543 of the Civil Code 
which provides that, “where one of two innocent persons must suffer by the act 
ot a third, he, by whose negligence it happened, must be the sufferer.” The loss 
in the instant case will result not solely by virtue of the negligence of the plaintiff 
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corporation, which negligence, if any, consisted in the employment of an employee 
who made a mistake, but from a combination of errors committed by the employ- 
ees of both parties. The original mistake was committed by an employee of the 
insurance company, who, through error, made the public liability policy correspond 
with the workmen’s compensation policy; which error was perpetuated by tiie agent 
of the insurance company who signed and delivered the policy without detecting 
the error. There is nothing to indicate that, even if the offer of modification had 
in fact reached the proper person in authority in the plaintiff’s corporation, it 
would have been accepted; and, this being so, it seems to us that, conceding plain- 
tiff was negligent in employing an inefficient employee, in the final analysis, the 
loss to the defendant insurance company results from the failure of someone in 
the defendant’s organization to check up and ascertain definitely whether or not 
such modification had been received and had been acted upon by the plaintiff cor- 
poration. Obviously, there was negligence on both sides, and, this being so, the 
above Code section has no application. 

Our final conclusion is that the public liability policy of insurance as issued 
and delivered, unchanged and unmodified by the rider, was the existing contract 


at the time of the elevator accident, and that the defendant insurance corporation 
was liable thereunder. 


Judgment is affirmed. . 
We concur: Waste, C. J.; Langdon, J.; Preston, J.; Shenk, J.; Richards, J.; 
Seawell, J. 


KRAVIT v. UNITED STATES CASUALTY CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Jan. 28, 1932. 
179 Northeastern Reporter 399. 
INSURANCE. 


Misrepresentation by insured concerning other insurance and prior loss, in 
violation of terms of theft policy, being material to the risk, precluded recovery 
on policy (G. L. c. 175, § 186). 

Policy of insurance against loss by burglary, larceny, or theft provided 
that statements by insured were warranted to be true, and that policy 
should. be void if there was any fraud or misrepresentation or conceal- 
ment concerning insurance or any claim thereunder. In schedule contained 
in policy, insured falsely stated that no burglary or theft insurance applied 
for or carried had ever been declined or cancelled, and insured had not 
sustained any loss or claimed indemnities for certain loss, either at prem- 
ises described, or elsewhere, within last five years, and had not ‘applied 
for any such insurance. 

(For other cases, see Insurance, Dec. Dig. §§ 286, 288[1].) 


Report from Superior Court, Suffolk County; Weed, Judge. 

Action by Barney Kravit against the United States Casualty Company. Ver- 
dict was directed for defendant. On report from Superior Court. 

Judgment for defendant. 

Samuel Sigilman, of Boston, for plaintiff. 

F. G. Moulton, of Boston, for defendant. 

Per Curiam. 

This opinion, prepared by Mr. Justice Carroll, was approved by the court in 
his lifetime. 

This is an action on a policy of insurance against loss by burglary, larceny 
or theft. The defendant’s answer alleges that the policy was void because of the 
violation of its terms. The policy provided that the insurer in consideration ot 
the premium stipulated and of the statements in the schedule “hereinafter con- 
tained, which statements” the assured “makes and warrants to be true by the 
acceptance of this policy, Does Hereby Agree To Indemnify the Assured a5 
subject to the Special Agreements hereinafter contained Fa Se 6. This pol- 
icy shall be void: (a) If there is fraud or misrepresentation or concealment con- 
cerning this insurance or any claim hereunder.” In the schedule contained in the 
policy, the assured stated that no burglary, larceny, theft or robbery insurance 
applied for or carried by him had ever been declined or cancelled; that he had 
not sustained any loss nor claimed indemnity for such loss either at the premises 
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described or elsewhere within the last five years; that he had not applied for 
any such insurance. The jury in answer to special questions submitted to them, 
found that these statements were false. The jury found for the plaintiff. Under 
leave reserved the trial judge directed a verdict for the defendant and reported 
the case. 

The plaintiff relies on G. L. c. 175, § 186, which is in these words: “No oral 
or written misrepresentation or warranty made in the negotiation of a policy of 
insurance by the insured or in his behalf shall be deemed material or defeat or 
avoid the policy or prevent its attaching unless such misrepresentation or war- 
ranty is made with actual intent to deceive, or unless the matter misrepresented 
or made a warranty increased the risk of loss.” That section, G. L. c. 175, § 186, 
does not apply when there are inserted in the body of the policy as conditions 
precedent which prevent the policy attaching as a binding obligation matters which 
are naturally necessary for the insurer to know in order intelligently to decide 
whether it will enter into the contract of insurance. The terms of the policy under 
which the plaintiff claims to recover made the truth of the statements already 
summarized conditions precedent, and those statements had reference to matters 
which inevitably affected the decision of an insurer whether it would take the 
risk. The statements that no burglary, larceny, theft or robbery insurance applied 
for or carried by the plaintiff had ever been declined or cancelled, that no loss 
had been sustained nor indemnity claimed for such loss within the past five years, 
and that the plaintiff had not applied for such insurance, were material to the 
risk, and might be made conditions precedent to the taking effect of the policy. 
Everson vy. General Accident, Fire & Life Assurance Corp., Ltd., 202 Mass. 169, 
173, 88 N. E. 658; Simons v. me = Ins. Co., Ltd., 258 Mass. 210, 154 N. E. 768 
Campagna v. Newark Fire Ins. Co., 259 Mass. 205, 156 N. E. 54. The conditions 
precedent to the attaching of i ped om were not complied with; the answers to 
the questions were false. 

As the plaintiff cannot recover, it is not necessary to discuss the other ques- 
tions argued. 

Judgment for the defendant. 


LO GALBO v. COLUMBIA CASUALTY ere 
Supreme Court, Appellate Division, Second Department. Feb. 29, 1932. 


255 New York Supplement 502. 
3. INSURANCE. 

Indemnity policy covering injuries caused by existence of materials lawfully 
maintained applied to injuries due to falling beam unless unlawful placement of 
beams on sidewalk, as distinguished from negligent piling, was proximate cause 
of accident. 

(For other cases, see Insurance, Dec. Dig. 
4. NEGLIGENCE. 

Violation of statute or ordinance must be related directly to accident or 
negligent act causing accident to prevent recovery. 

(For other cases, see Negligence, Dec. Dig. § 82.) 

Appeal from Special Term, Kings County. 

Action by Vincenzo Lo Galbo, infant under fourteen years of age, by Salva- 
tore Lo Galbo, his guardian ad litem, against the Columbia Casualty Company. 
From an order of the Special Term, and from judgment as resettled in favor 


of plaintiff on motion for summary judgment under Rules of Civil Practice, 
Rule 113, defendant appeals. 


Reversed on the law and facts, and motion denied. 
See, also, 118 Misc. Rep. 485, 246 N. Y. S. 565. : 
Argued before Lazansky, P. J., and Young, Carswell, Tompkins, and Davis, 


§ 437.) 


3 


Everett F. Warrington, of New York City, for appellant. 
Jacquin Frank, of New York City, for respondent. 
CARSWELL, J. 


Plaintiff obtained a judgment against one Cappellani. It was for personal 
Injuries received as a consequence of the fall of an iron beam from the top of 
a pile of beams in front of 88 Van Siclen street, Brooklyn. 
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Cappellani became insolvent. He had a policy of indemnity from the Colum- 
bia Casualty Company. Plaintiff, pursuant to the Insurance Law, § 109, began 
this action to recover the amount of the judgment from the defendant, Colum- 
bia Casualty Company. 

The casualty company interposed an answer to the complaint, setting up 
a defense that the judgment was not one within the policy’s coverage, because 
the policy had a clause therein, reading: “5. The foregoing agreements shall 
apply only to such bodily injuries as are sustained or alleged to have been sus- 
tained * * * by any person or persons * * * as the result of an accident caused 
(a) by and during the prosecution of the work let by the Assured to independ- 
ent contractors or to independent sub-contractors * * * or (b) by the existence 
cf materials intended for such work placed upon the premises * * * or lawfully 
maintained upon the ways adjacent thereto.” 

The casualty company annexed to its answer the original and supplementary 
complaints in the negligence action, to show that unlawful use of the sidewalk 
was invoked as a ground for recovery against its assured, Cappellani. 

The plaintiff then moved for summary judgment under rule 113, Rules of 
Civil Practice. 

The defendant interposed an affidavit in opposition to which was annexed 
the minutes of the negligence trial against Cappellani. 

The Special Term granted the motion, and from the order and judgment 
entered thereon the defendant appeals. 

An examination of the pleadings, the testimony, and the charge of the court 
in the negligence action of Lo Galbo vy. Cappellani discloses that the plaintiff 
therein invoked two grounds of negligence: (1) That the fall of the beam was 
due to the negligent manner of the piling; (2) that the beams were unlawfully 
maintained upon the sidewalk in front of the premises in question, in violation 
of a city ordinance and in disobedience of the terms of a permit authorizing 
the piling of such material only on the roadbed in front of the premises. 

The testimony from plaintiff's witnesses indicated that the beams were negli- 
gently piled, and that they were placed on the sidewalk. The defendant’s testi- 
mony indicated that the beams were not on the sidewalk, and that they were 
piled in an orderly, stable, and careful manner on the roadbed. The city ordin- 
ance was read in evidence by plaintiff. The jury were charged inter alia that 
violation of the ordinance was some evidence of negligence. 

[1-4] The plaintiff having invoked two grounds of negligence, the general 
verdict in his favor may not be construed to have been based upon one ground 
only—the manner of piling the beams. 

The defendant expressly limited its coverage of its assured to accidents 
occurring as a consequence of the existence of materials lawfully maintained in 
specified places. It may not be required to respond to this plaintiff if the mater- 
ials were unlawfully maintained and the unlawful maintenance was the proxi- 
mate cause of the accident. If, however, the negligent piling, and not the unlaw- 
ful placement, was the proximate cause of the accident, it may be required to 
respond. A violation of a statute or an ordinance does not necessarily prevent 
recovery, unless it can be related directly to the accident or the act of negligence 
bringing it about. Corbett v. Scott, 243 N. Y. 66, 152 N. E. 467, 46 A. L. R. 1064; 
Brown v. Shyne, 242 N. Y. 176, 151 N. E. 197, 44 A. L. R. 1407; Messersmith v. 
American Fidelity Co., 232 N. Y. 161, 133 N. E. 432, 19 A. L. R. 876; Clark v. 
Doolittle, 205 App. Div. 697, 199 N. Y. S. 814. 

Accordingly, questions of fact exist upon which the defendant is entitled 
to a trial, which questions preclude summary judgment. These are: (1) Whether 
or not the beams were lawfully or unlawfully placed or maintained at the time 
the accident occurred; (2) if unlawfully maintained, whether or not that unlaw- 
ful maintenance or the negligent piling of the beams was the proximate cause 
of the accident. The order granting summary judgment and judgment as resettled 
entered thereon should be reversed on the law and the facts, with $10 costs and 
disbursements to the appellant, and the motion denied, with $10 costs. 

Order granting summary judgment and judgment as resettled entered there- 
on reversed on the law and the facts, with $10 costs and disbursements to the 
appellant, and the motion denied, with $10 costs. All concur. 
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MISCELLANEOUS 
SHAWMUT COAL & COKE CO. v. AMERICAN CREDIT-INDEMNITY CO. 
OF NEW YORK. 
Supreme Court, Erie County. Jan. 1932. 
254 New York Supplement 818. 


1. INSURANCE. 

Credit insurance policy held not to cover amount not due insured when claim 
was filed. y 

(For other cases, see Insurance, Dec. Dig. § 432.) 

2. INSURANCE. 

Credit insurer did not waive right or estop itself to set up defense that 
amounts claimed were not due insured by collecting note for previous account 
after policy expired. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Action on a policy of credit insurance tried before the court on a stipulated 
state of facts by the Shawmut Coal & Coke Company against the American Credit- 
Indemnity Company of New York. 

Judgment for plaintiff. 

See, also, 232 App. Div. 29, 248 N. Y. S. 378. 

Frederic W. Frost, of New York City (Harold S. Brown, of Buffalo, of 
counsel), for plaintiff. 

Saperston, McNaughtan & Saperston, of Buffalo (Daniel N. McNaughtan, of 
Buffalo, of counsel), for defendant. 

LARKIN, J. 

This action is brought on a policy of credit insurance. By its terms it guar- 
anteed the plaintiff as follows: “Against loss to an amount not exceeding $25,000.00 
due to the insolvency, as hereinafter defined, of debtors, which insolvency shall 
occur within the term beginning the lst day of February, 1929, and ending the 
3lst day of January, 1930, and which loss shall result from the indemnified’s bona 
fide sales of coal and coke during said term and delivered in the usual course of 
business.” The case has been submitted to me upon an agreed state of facts. 
From this stipulation it appears that during the months of September, October, 
November, and December, 1929, plaintiff sold and delivered, to the Penn Coal 
Company, coal to the amount of $17,830.92, and that thereafter the plaintiff, on 
January 30, 1930, apparently attempting to bring itself within subdivision 14 of 
paragraph 3 of the policy, mailed a notification of claim for this amount to the 
defendant and sent their account to it for collection. By the plaintiff’s terms of 
sale payment of these various shipments became due on the 20th of the second 
month following but the plaintiff had the option of accepting the debtor’s note, 
due in thirty, sixty, or ninety days thereafter. The stipulation further shows that 
a note dated October 20, 1929, for $4,000, due February 23, 1930, was given by 
the debtor to the plaintiff. The note was in payment of the August account, and 
$361.26 of the October account. This note was included in the claim as filed on 
January 30, 1930, and the defendant collected it and remitted the proceeds to 
plaintiff. For the September account of $1,767.18 and $2,232.82 of the October 
account, a note of $4,000 was given December 24, 1929, dated November 20, 
1929, and payable March 23, 1930. This note was discounted by plaintiff at a 
St. Mary’s, Pa. bank, and was owned by the bank until March 23, 1930, when 
plaintiff paid the note, reserving -title. This note is one of the items of plaintiff's 
‘laim filed by it on January 30, 1930. No note was given for the November 
account of $6,134.70, and this, due on January 30, 1930, was included as one of 
the claims filed with the defendant. The December shipment of $4,696.32, which, 
by the terms of sale, were not due until February 20, 1930, was also one of the 
items included in the claim filed January 30th. 

_ the defendant collected the note due February 23, 1930, and therefore that 
8 not in issue. It concedes its liability for the November shipments and the 
valance of the October sales. It disputes its liabilities on the note of $4,000, which 
matured March 23, 1930, and for the sales made in December, 1929, payment of 

which was not due until February 20, 1930. 
| The entire issue involved in this litigation is the construction of the policy. 
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As I view the plaintiff’s position, it is its contention that the debtor’s insolvency 
occurred on the 20th of November, and again on the 20th of December, by its 
failure to pay on those dates, respectively, the shipments made during September 
and October. Its contention is that, although the time of payment of these ac- 
counts was extended by the acceptance of a note, this did not waive its right to 
declare the insolvency subsequently, and before the maturity of the note given for 
these two shipments, and that, when it did so declare, such declaration was ef- 
fective also as to sales which had been made by it to the debtor, payment of 
which, by the terms of sale, was not due until after the declaration of insolvency 
was filed. It is upon this theory, then, that the plaintiff claims that its notice, 
filed January 30, 1930, operated to establish this loss by reason of the debtor’s 
insolvency, both as to the note of $4,000 and the December sales of $4,896.22. 
I disagree with this view of the contract. Clearly, subdivision 14 of article III 
of the contract had in mind protection both to the insured and insurer. If a 
claim was not paid when due, the insured could protect itself by declaring an 
insolvency as to the item and turning it over to the insurer for collection. The 
insurer could protect itself by proceeding immediately with such collection. How- 
ever, it was essential, to establish a loss by reason of insolvency, within the mean- 
ing of this subdivision, that the amount be due at the time it was turned over 
for collection. This was not true as to the note maturing in March, nor the sales, 
payment for which could not be enforced until February. Carried to its logical 
conclusion, the plaintiff would make of this policy, not one protecting it against 
the insolvency of its debtors, but practically one guaranteeing all sales made by 
it within the policy term, provided there was any sale which had not been paid on 
the 20th of the second month following, and even if that sale was represented by 
a note of thirty, sixty, or ninety days, not then due. Such a construction would 
make a new contract for the parties. The policy seems to be perfectly clear, and 
under it the plaintiff has no recourse against the defendant for either the note of 
$4,000 or the sales in December, because, when those two items were included in 
the claim filed January 30th, they were not then due, and consequently did not 
fall within the purview of subdivision 14. 

[2] Neither did the defendant, by collecting the note of February 23d, either 
waive its right or estop itself to set up this defense. Its act in making this col- 
lection was after the policy had expired. Plaintiff was not misled, and did not 
change its course by reason of this conduct on the part of the defendant. 

Judgment is therefore directed for the plaintiff for the amount of the Novem- 
ber sales, $6,134.70, and the balance of the October sales, $3,000, amounting in all 
to the sum of $9,134.70, less the deductions provided by the policy; plaintiff's re- 
quests to find to be submitted on or before January 15th. 


COMMONWEALTH ex rel. SCHNADER, Atty. Gen., v. EQUITABLE 
CASUALTY & SURETY CO. 
Supreme Court of Pennsylvania. Nov. 23, 1932. 
158 Atlantic Reporter 791. 
1. INSURANCE. 


Statute respecting closing of business of insolvent insurance company should 
be liberally construed and applies to all insurance companies (40 PS §§ 52, 202). 
(For other cases, see Insurance, Dec. Dig. § 50.) 
2. INSURANCE. 
Insurance commissioner may be appointed receiver of any insurance business 
; : : ; PP : Aled > * 
company doing business in state, whether domestic or foreign (40 PS §§ 52, 202). 
(For other cases, see Insurance, Dec. Dig. §§ 26, 50.) 
3. INSURANCE. , 
When appointed receiver for foreign insurance company, insurance commls- 
sioner may proceed forthwith to take over business of such company and to 
supersede previous receiver (40 PS § 207). 
(For other cases, see Insurance, Dec. Dig. § 26.) 
4. INSURANCE. : Tas i tia 
In statute respecting procedure for appointing insurance commissioner | “4 
ceiver, provision respecting county where “principal office” is located provide 
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alternative method and does not require proceeding in such county (40 PS § 
, 
202). 
(For other cases, see Insurance, Dec. Dig. § 50.) 
5. INSURANCE. 

Proceeding for appointing insurance commissioner receiver of insurance 
company may be begun by petition or other appropriate proceeding (20 PS 
202, 207). 

(For other cases, see Insurance, Dec. Dig. § 50.) 

6. INSURANCE. 

_To entitle insurance commissioner to take over business of company, all 
jurisdictional facts should be averred unless previously adjudicated (40 PS §§ 
202, 207). 

(For other cases, see Insurance, Dec. Dig. § 50.) 

7. INSURANCE. ; _ f 

Petition to have insurance commissioner appointed receiver of foreign in- 
surance company superseding one previously appointed held sufficient (40 PS 
§§ 202, 207. 

(For other cases, see Insurance, Dec. Dig. § 26.) 

8. INSURANCE. : ; 

Petition to have insurance commissioner supersede receiver previously ap- 
pointed need not be preceded by independent proceeding naming commissioner 
as receiver (40 PS § 207). 

(For other cases, see Insurance, Dec. Dig. § 50.) 

9. INSURANCE. We 

Court’s action in appointing receiver other than insurance commissioner, for 
foreign insurance company was authorized so long as state authorities remained 
silent (40 PS § 207). 

(For other cases, see Insurance, Dec. Dig. § 26.) 

10. INSURANCE. 

As regards appointment of receiver for foreign insurance company, action 
by Attorney General, being statutory, superseded court order appointing receiver 
other than insurance commissioner (40 PS § 207). 

(For other cases, see Insurance, Dec. Dig. § 26.) 

11. INSURANCE. 

In proceeding to have insurance commissioner appointed receiver of foreign 
insurance company, service on receiver previously appointed by court was suf- 
ficient (40 PS §§ 202, 207). 

_ Objection that service was improper because not made on officers 

of company was without merit, since receiver appointed by court had 

displaced such officers and was proper person to be served on behalf of 

company. 

(For other cases, see Insurance, Dec. Dig. § 26.) 

Appeal from Court of Common Pleas, Dauphin County; Wm. H. Hargest, 
President Judge. 

Action by the Commonwealth, on the relation of William A. Schnader, At- 
torney General, against the Equitable Casualty & Surety Company. From the 
decree, W. J. Robinson, receiver, appeals. 

Affirmed. 


“ Argued before Frazer, C. J., and Walling, Simpson, Kephart, Schaffer, and 
Maxey, JJ. 

g Joseph H. Reich, of Pittsburgh, E. C. Higbee, of Uniontown, and Wilbur 
F. Galbraith, of Pittsburgh, for appellant. 

Harold D. Saylor, Deputy Atty. Gen., and William A. Schnaeder, Atty. Gen. 

KEPHART, J. 

The Equitable Casualty & Surety Company was chartered under the laws 
of the state of New York, and was doing business in the commonwealth of Penn- 
sylvania, registered with the insurance department. On December 31, 1930, the 
superintendent of insurance of the state of New York was duly authorized to 
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take possession of the defendant's property and liquidate its business. Imme- 
diately thereafter, the court of common pleas of Allegheny county appointed 
W. J. Robinson receiver for this company in the commonwealth of Pennsyl- 
vania. On May 19, 1931, the Attorney General, at the instance of the insur- 
ance commissioner, filed a petition in the court of common pleas of Dauphin 
county, which in effect requested the court to appoint the insurance commis- 
sioner as receiver in this state and ordered Robinson as receiver to turn over 
all property and effects in his possession; in a word, to supersede him as re- 
ceiver. This rule was served on the company by serving Robinson, the receiver. 
He appeared, filed an answer which admitted insolvency, but denied the juris- 
diction of the court to act in the matter. Thereafter, the court appointed the 
commissioner receiver, directing him to take possession of the defendant's 
property, and ordered Robinson to deliver to the commissioner all assets of the 
company in his possession. Robinson appeals from this decree. As this is an 
insurance company of another state doing business here, the jurisdiction of the 
court is denied, first, because there was no jurisdiction in the Dauphin county 
court to make the appointment, and, second, because the proceedings were irreg- 
ular. 


[1, 2] The Act of May 17, 1921, L,. 789 (40 PS § 1 et seq.), is a compre- 
hensive statute regulating the Gta of insurance in the commonwealth. It 
includes not only domestic insurance companies, but the business of any insur- 
ance company “whether incorporated under the laws of this commonwealth, or 
of any other State, Territory or District, or under the laws of any foreign 
country.” Section 101 (40 PS § 21). An insurance department is established, 
the head of which is known as insurance commissioner; he is charged with the 
execution of all laws of the commonwealth relating to insurance, and for this 
purpose may examine the affairs of any corporation, organized under the laws 
of this or any other state, or of any one having an office or transacting such 
business in this commonwealth. The act gives the commissioner broad powers. 

Article 5 (40 PS § 201 et seq.) deals expressly with the suspension of busi- 
ness and involuntary dissolutions. Section 501 (40 PS § 201) gives the commis- 
sioner authority to suspend the business of any domestic insurance company, and 
the business within this commonwealth of any insurance company of another state 
or foreign government, when he finds that its assets are insufficient to justify 
its continuance in business or when there is an impairment of capital. It provides: 
“The Insurance Commissioner shall suspend the entire business of any domestic 
insurance company * * * and the business within this Commonwealth of any 
insurance company, association, or exchange of another State or foreign govern- 
ment * * * whenever he shall find that its assets are insufficient to justify its 
continuance in business.” 

Section 502 (40 PS § 202) provides that whenever any insurance compan 
subject to examination, which is attempting to do or representing that it is ane 
an insurance business in this state, shall become “insolvent” or has otherwise sub- 
jected itself to provisions of this section, the commissioner shall communicate the 
facts to the Attorney General, who may apply to the court of common pleas of 
Dauphin county for an order to show cause why its business should not be closed 
up, the insurance commissioner take possession of its property and business, and 
for such other relief as the interests of its policy holders may require. It author- 
izes the commissioner to take over the business of any “domestic insurance com- 
pany * * * including all corporations * * * subject to examination by the 
Insurance Commissioner * * *” which become “insolvent,” etc. 

Article 2, § 214 (40 PS § 52), enjoins the duty on the commissioner to examine 
insurance companies. It reads: “The Insurance Commissioner may examine into the 
affairs of any corporation, organized under any law of this Commonwealth, or 
the laws of any other State, or having an office or transacting business in this 
Commonwealth.” These sections enable the commonwealth to exercise, through th 
commissioner, drastic powers to determine whether insurance companies should 
continue in business. 


The authority granted under section 502, interpreted in the light of section 214, 
should be liberally construed. It applies to all insurance companies. Therefore, 
under the broad language used in the act, the insurance commissioner may be 
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appointed receiver of any insurance company doing business in this state, whether 
domestic or foreign. 

[3] Section 507 (40 PS § 207), its subtitle being “Insurance Commissioner to 
supersede other receivers,” provides: “Whenever a receiver of an insurance com- 
pany, association, exchange, society, or order is appointed by any court of this 
commonwealth, on motion of the Attorney General at the instance of the Insur- 
ance Commissioner, such receiver shall forthwith supersede any receiver pre- 
viously appointed by the decree of any court of this Commonwealth, and shall 
likewise supersede any assignee or trustee previously appointed by such insurance 
company, association, exchange, society, or order.” It is this section which controls 
the instant case. 

From the foregoing discussion it is clear that this section does not limit the 
supersession of receivers to domestic companies, but includes receivers appointed 
by the courts for all companies whether they be domestic, foreign, or of other 
states. When appointed receiver by the court for a foreign insurance company, the 
commissioner may proceed forthwith to take over the business of such company 
and to supersede the previous receiver. 

[4] The act does not require extensive procedure for the appointment of the 
commissioner as receiver. It does, however, contemplate expeditious action. The 
act requires that, when an insurance company becomes insolvent or otherwise 
contravenes section 502 (40 PS § 202), and it is reported to the Attorney Gen- 
eral, he shall hear the charges and thereafter may apply to the court of common 
pleas of Dauphin county, or to the court of any county in which the principal 
office of such company is located, for an order directing such company to show 
cause why its business should not be wound up or closed. The Attorney General 
may under this section of the act elect to proceed, and the part of the section 
which states the county where the “principal office” is located does not require the 
proceeding to be had in such county, but merely provides an alternative method of 
procedure. 

[5, 6] The proceeding in court may be begun by petition or such other ap- 
propriate proceeding as may be deemed lawful. To entitle the commissioner to 
take over the business of any company, all jurisdictional facts should be averred, 
unless these same facts, or any one of them, have been adjudicated in some other 
manner by a court or other competent authority. 

[7, 8] In this case, the petition to the Dauphin county court set up, in addition 
to the facts noted above, the action of the court of New York State where its 
superintendent had been authorized to take possession of the property and liquidate 
the business of the company. The petition contained an averment that by bill in 
equity the court of common pleas of Allegheny county had appointed Robinson a 
temporary receiver to take charge of the assets of this company. The petition 
showed that the commissioner communicated these facts to the Attorney General. 
The jurisdictional facts required by section 502 were substantially set forth. The 
averments as to solvency or a cause within section 502 could have been contested 
as not being sufficient for the appointment of a receiver under article 5, but 
uncontested the situation was proper for the appointment of a receiver. The peti- 
tion prayed for such appointment and for an order superseding Robinson as 
receiver. A petition under section 507 of the Insurance Code, in order to enable 
the commissioner to supersede a receiver appointed by any court, need not be 
preceded by an independent proceeding naming the commissioner as receiver, but 
both the appointment as receiver and the order superseding a court appointment 
may be obtained in one petition as was done in this case. 


[9, 10] The action of the court of Allegheny county was well within the 
power of that court, so long as state authorities remained silent. That power is 
recognized by section 507 of the act. The action by the Attorney General, being 
statutory, superseded the order of the court of Allegheny county. The act con- 
terring jurisdiction on the Dauphin county court was intended to centralize such 
actions and procure uniformity in the accomplishment of the purposes of the act 
which were to provide a uniform system for winding up insolvent concerns with 
a minimum of expense. Further, on the principle of state comity, the common- 
wealth should lend its aid to sister states to advance the orderly administration of 
their defaulting concerns under their duly constituted authorities. 

[11] The objection that the service was improper because not made on officers 
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of the insurance company is without merit. Robinson served as receiver, had dis- 
placed such officers, and was the proper person to be served on behalf of the com- 
pany. Foreign corporations, doing. business in this state under our laws, are sub- 
ject to our statutes, and as one of the requisites for doing business by insurance 
companies in the commonwealth is compliance with the act of 1921, by so doing 
insurance companies not incorporated here submit to its terms. 

The decree of the court below is affirmed, at appellant’s cost. 





